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‘hefiould be hanged". 
If a blow was given jn gree ‘and the party died'in 


Ste 





another, an appeal might be brought in eicher, andthe 


" fat would be tried by ajury of boths but an indié&tment, 


in-fuch a cafe (notwithftanding fome diztums to the con- 
trary *) ety Nee ‘county, a8 the jurors have 
authority only to epee Pieee renee 
more*. 

Tr has not fallen in our way ‘ea ah Say on the 
crime of arfon fince’ the reign of Edward 1. It was 
then-faid to confit in burning the com ot houle of another 
felonioufly. After that there is an intire filence in our 
books as to the nature of this felony. We find, in this 
tcigny that. a mamwas ‘indigted'for that he felonioufly in 
the night had burnt a barn ; and becaiife the barn was ad. 
Jeinipgito « honke,chis}was held felony at Codenon Faw, 
and the offender was hanged® | 

_Somn queltions of larceny, fimilar to the famous one 
inthe time of Edward IV, were’ again agitated in 
reign’. It was propounded by Huffy, who was then 
juttice, whether, wanes cols aiheeed tak 
_ the: platey-ainder bis care; it’ could be called: felony; he 
himfelf thought it was,and related the cafe of a butler who 
Was hanged under fuch Circumftances: to which'a fimilar 
-eafewas added by Haugh, of a gold(mith, who had taken 
-fome things that were entruited to his charge. In anfwer 
tothele, Brian argued that it could not be felony, becaufe 
‘neither of thefe perfons could be (aid to take the things vi 
earmis, while he had them under his care: and of this. 

a blow tothe’ 


ce This was 
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ar oat Thee Dee nae 
and argued upe “hit of the budef? GLA RL 
However, we rok the buder was underftood tt _ 
AR tae after, and 2 ditinion was taken SENRETM., 
between the a butlet has While in the-mafter's 4 
D foufe, and the poffefion of a fervant entrufted out of the | 
houfe. Tt was propounded by ferjeant Piget, in the court y 
of King’s bench, to ferjeant Cutler; in this way: If I bail | 
a bag of filver to my fervant to keep, and he gos away | 
with, can tis be lony? Cutler faid yes ; for as long 
as he is in my houfe, or with me, that which 1 have deli- 
veted to him is adjudged in my pofleifion : thus if my but« 
ler, who has my plate int his cuftody, runs away with it, 
this is felony ; the fame if a perfon having the care of my 
horfe gots off with it; becaufe in both thefe cafes the 
thing remained all along in my pofleffion. But if I deli- wd 
yer a horfé'to my fervant to'ride to market, and he rides 
«away with it, this is no felony; becaufe he came by the 
© lawful polleffion of the horfe, by delivery out of my cufto- 
dy. ‘The fame if I give him a bag to'catry to London, or to 
pay away to fome one, orto purchafe fomething ; if he goes 
away with thefe it would not be felony, becaule they were 
out of my pofleffion, and he had lawful pofleffion of them / 
himfelf. Tyo this Pigacalented adding that he might, | 

inall thefe ‘cafes, have an a€tion of detinue or accompt *5 
‘idea of poffiffien is confonant to one of the princi« | 
down in the ‘cafe fo often alluded to. Another - 
posal ler ifion was alfo conformable with an : 
kt prateption namely, that 2 

: des Seta aaia pen acne 0 heehee 4d 
ballée, was guiley of felony. ~ ] 
e _Tr was common, in an appeal of mayhem, for the de- | 
pi Lager | 
‘ | 
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cauyfe", It feems to have refted with the, jultices, 

‘a pros se aaterpenar og ‘ion or not; and if 
¥ Vil. uponfexamination a doubt arofe whether it was a mayhem 
or not, the juftices might compel the party to refer it to 

the country *,* Upon the occafion of a felon being taken 

out of the officers” hands as he was leading to execution, it 

was fubmitted to the court of King’s bench, whether the 
sefeuing a felon was felony or not; and it was held, that 





not, if with the analogy of legal reafoning, be 
deprived; others again looking on it as a remedy fora 
re i Which maritur cum perfond. Upon a doubt, 
cafe, Whether a feire facias on fuch @ record 

the heir for allowing’a pardon, a decifion ~ 

iit was avoided, by determining that 

might be allowed without it*. “The! contrary 

hat had beet ftarted at differenit times, on the ad- 

‘to become a provor, after ot 
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We have beforefeen what scone bata refpecting 
fan@uary in cafes of eafon'.) If an offender fled to fanc- 
tuary,. it was not enough to declare thathe came there to 
fave his life, but:to add that he had committed felony; tho’ 
it-was notrequifite that hefhould name the fpecial nature of 
bere he tial ass If he did not make 
fuich a general declaration, - te yoy tag 
be dragged from thence !. a 
would be permitted.to remain there forty days, 
to the old law, But what is fajd above feems to be 
toa’mnan taking fanGtuary in a church : for there were two 
manner of fanétuaries 5 private, a8 Weftminfler Knoll, and 
ithe like; and general fan@uaries, as as every church, a 
man fied to fuch a fanctyary as the Weftminjter Keall, he 
might remain undiftugbed for life 5 be Meh vie, SE 
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take fanétuary but i wen wie en 

Lod vite, a8 

Saainronien nto aes OF yn 
have fandtuary for debt, was rh te 
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“Hawn is celebrated by his Wiftorian* for the many exe King and ge- 


cellént laws be caufed to be made. “He was not lef atten- 
tive to the regtilar execution of his laws when made. In 
the firft year of his reign, at the’clofe of the parliament, 
he devifed an Gath, binding all perfons who took it to ob- 
ferve the execution of feveral ftatutes. We are told, that 


not orily thole of the houfbold, but thofe Of the houfe-of- - 


commons, came before the king and lords, and took this 
oath. After thefe, ‘the peers, both {piritual and temporal, 
were afked by the chancellor; whether they were "willing 
to take the oath ; who all anfwering that they wereready, 
it was read to'them ; andevery lord fpiritual laying his? 

hand on his’ breaft, and every temporaltlord-on 

‘book of gofpels, fwore to obferve and perform the 
fame. The fubltance of the oath was, not to hatbour fe- 
Jons ; not to retain any one by indenture or oath, contrary 
to the ftatates of liveries; not'to-encourage maintenance, 
nor embracery, nor riots; nor unlawful aflemblies ; not to 


~ A-PRECAUTION like this at once fhews the king’s foli- 


Gecehumabraca pes cara and the proteétion 
needed in times when great men, inftead of 


tied ry ad 


Ir is (aid, that Henry cing entertained ‘at the earl of 
Oxford's with great ftate, at his departure exprefied 
- number of fervants in liveries and 

ges he faw waiting 5 butbeing infornied by his hoft that 
they were his retainers come to do him honioury he told 
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’ dl pa od ie i’ We bre , 
that his attorney muff {peak'with him.” Itis faid @ 
paid 15,000 marks as a compofition for this offence.” 
In every tranfaction of -this king there isa regard fhewn 
by him to the laws. Tho" no prince was more jealous of 
his prerogative, or took’greater pains toigratify his love of 
money, than’ Henry ;*yet in all inftances where'thefe two 
grand. interefts pico inmepabsrbeie! a6 ys 
the fan&tion of law, * 

pa NEE EE TN 
‘invented firft- by Edward IV. ; but, more wary than that 
prince, he did it by confent of parliament, and raifed great 
fums in that way. He ftriétly enforced: all penal ftarutes 
which would contribute any thing towards his exchequer + 
with the fame view he caufed profecutions to be iuftituted 
on many old and forgotten laws, “Thefe legal oppreffions, 
if they may be focalled; were carried toa great height in. 
the latter jpart of his reign, which rendered him extremely. 
unpopular, if not odious; and fubjeéted his two!agents in” 
apd sae aicen etsien GeOVENay DEVE 
count.in the fubfequent reign. * 

Coon cxteceptieticg ch ghdsosska dase in with 
Henry's whole plan. It at once ferved to fecure his prero= 
gative, by enforcing among all ranks of people wfiri&t obes 
dience to thelaws ; and became a fource from whence he 
‘was always deriving pecuniary fupplies, - The penalties in.’ 
ba ada Te is related, that, Sir 
William of London, 











‘contributed to: BRSbIi he hawt thee fal! CLARY 
say cet jultide tore re- : 
giilar and effeStual. While this had a "good'‘influence on 
Re pio ovate fociety, irlevelled'aill ratiks of men 
: under the fame fubmidion to lawful authority. “The exe~ 
cutive. magiftrate, in the perfon’of Henry, increafed) in 
power and diftinctions while the nobility fank below the 
relative importance they had formerly enjoyed and the 
commons continued {till in their original imbecility: fo 
that the prerogative of the crown had in this reign an op- 
portunity of aggrandizing itfelf to a degree much exceed- * 
ing what it had been in earlier times, though ‘not equal to ° | 
what it became “ot, sipespov.dutraitsee aati 
Tudor, fr 
Tagens oth neifiatbiteale of this sdign now extant 
and of thefe occurrences the chroniclersof the time give very 
“ — unfatisfa@torysaccounts.. It is very uncertain what was 
the charge again{t Sir William Stanley, who was executed 
fora confpiracy, asitis related, againftthe king. f 
‘Tue- method introduced by Richard II. of attainting 
perfons by bill, wasipurfued by Henry VI. and” became 
henceforward not sunfrequently reforted to, where it was 
thought erase on ‘could not ey reach ain 


it 


aed a thi ine, nd took te WAT. "The Yeu 

‘book of this feign, as it goes more into points of law, and 

fuch ‘matters of learning as have. farvived the tinkes 
» a witca a 
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|S P. when they were debated, . is more deferving attentionthan 

i. the preceding. We find the counfel and judges fometimrs, 
| emer va quoting cafes; and Bracton js once or twice referred to; 
burthis was notcommon : their determinations were maffly 
the refule of argument and difcuffion, and thefe were made 
precedents for future ages. 

Teme ate no law-treatifes of this reign in print. But 
there is. a famous book, faid to be ftillin manufeript, writ- 
ten by Adarrow, on the office of a juftice of peace; a 
work which has been quoted by later writers, fuchias Fitz~ 
herbert and, Lambard, with great commendation, and 
feems to have been followed by them on the fame fubject, 
‘Tho’ this reign was fo barren in original works, they were 
not backward in putting to the prefs the productions of 
former times, 

‘Tue art of printing began to give further afliftance to 
- the fhady of the law, than it had in the former. period. 
‘Caxton went off the, ftage in 1491: we hear no more 
of Lettou. and Machlinia. Wynkyn de Worde took 
the lead till 14973 when Richard Pynfon entered into 
competition with him, as. did Julian Notary in 1498, 
William Faques in 15049 and afterwards Henry Pepwell ; 

the career of the laft three did not extend much 
beyond the prefent reign, as did that of Pynfonand de 
Worde.  Faques, and. afterwards Pynfon; had attained 
a diftingtion which Wynkyn de Worde feems neyer to 
have enjoyed ; they were fucceffively (and as fome think 
jem) king’s printers. But this appointment feems to 
conferred no exclufive right of printing law-books,, 
for the ftatutes continued to by printed by Wynkyn de 
Wordé, and other printers : this appointment is thought 
not to have been by patent, bug by fign-manual, 

‘Tre: doveral atutcs padi in this reign were. pifate® 
foon afterthey came out by de Worde, by Pynfon, and, 
by Faques 5 and fome were repeatedly reprinted by all af 
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them. We bave before intimated, ‘that fome ftatutes’ Sr 
aferibed to Caxton moft probably “belonged toa later 
period, and may perhaps have been printed in this, WHNRT Vile 
reign, ‘There appears a collection of the ftatutes, under 
the title of Neva Statute, beginning with 1 Ed. Til. and 
ending with 12 Hen. VII. This is printed by Pynfon, and 
isafcribed to the year 1497, juft after the clofe of that 
parliament: it is however certain, that it was printed 
before 19 Hen. VIL. as it would otherwife have contained 
the ftatutes of that (effion *. 
Tr is remarkable, that the lateft and-moft accurate in- 
quirers into our typographical antiquities do not precifely 
fix the printing of any Year-book to the reign of thie 
king, We have before taken upon us to’ fay, that cer 
tain years of Henry VI. were printed about the years 
1480 and 1483. A writer * of fome learning, but famous 
* for mifreprefentation, has advanced, that .Wynkyn de 
Worde “was the firft who began to print the Year- 
books; and that he and Pynfon printed above forty of 
them, which were to be found among the libri manuferipti 
in Lincoln’s-inn library ; but upon fearch, none fuch have 
been found. Mr. Ames, a more faithful inquirer, in- 
forms us, that he never met with any Year-book bearing 
the name of Wynkyn de Worde, either alone or in con- 
junétion with Pynfon; but “that he had feen two, being 
17 and-18 Ed, II, without 2 priner's name or date, 
V"he thought were printed with the fame type as 
Ploistehlaaapeea tes ss61 and which he makes. 
no queltion were printed by de Worde in the fubfequent 
reign, ‘It is agreed thatePynfon printed many Year’ 
eb hc chai gy he 
he, any'more than de Worde, printed any’dur- 4 
reign‘, It feems moft probable, that twenty- 
eee er ee 
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Wnartven doube there may. te. about the | sae of 
Loony tre our of common law, there 


a 
Teticbe Provinciale, before-mentioned ', je ienbed 
to Wynkyn dé Worde, and is thought ta have been. 
printed in 1496. ‘The great demand for this authentic 
canonift requiring a further fupply, the fame. printer 
give ‘another edition in 1499, in octavo; and we find 
two others in 1505"3 one of them at Paris, tuppoled to 
be printed from an impreffion made at Oxford. 

i judges flares, Sic 

i penons 


uly, appointed 
King’s bench in the x Hen. VIL. had the yearly fee 
eoonpiel etbinhle a reayss hoe 








providing for the exigencies of a diftin& people. 

‘Ture was another provifion of the Irifh parliament, 
which feemed to promife, that the law of that country 
would not be permitted to deviate from the model com- 
municated by the parent-ftate. An act had been made by 
chap, 4. of the fame ftatute to ‘the following effect = 
‘That before a parliament be fummoned or holden, the 
chief governor of Ireland fhould certify to the king, under 
the great feal of Ireland, the confiderations and caufes 
thereof, and the articles of the acts to be propofed there- 
in: That aftet the king in his Englith council thould 
have confidered, approved, and.altcred the faid acts, and 
certified them back under the yreat feal. of England, and 
given licence to fummon and @ parliament, then the 
fame might be fummoned and held ; and. therein the adts 
fo 
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H EON Roe VY 


Of Fudicature in Wales—and in Counties Palatine—Of 

Parliament—Of the Ecclefiaftical Polity—Fees of Ordi= 
naries—Refidence and Pluralities—Submiffion of the 
Clergy=Papal Authority abelifoed~Marriage—Tythes 
—Of Precedents—The Poor Laws—Of Trade—Terms 
for Years—Leafes of Tenant in Tail—Gifts to fuper- 
Aiitious Ufis—Devife of Land—Statute a is Ujes—Foin~ 
tures—Statute, of Wills—Statute of Bankrupts— 
Court of Wards and Liveries ereed—Statute of Fer 
‘fail—Statute of Limitations—Trinity Term altered. 
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chil endigsintionlgoicps cela wah. 
cal nature »made in this reign, we perceive a decifive 
_ hand. ‘The parliament feemed determined at once to- 
i] refolve all doubts, and tot all difficulties, which on» 
E ome eceaereaitr, ae content to foften and 
ay ‘ i cs 2 exigency of the prefent moment. 
fo at” tae SUd to, sicuin oe popula SOD 
P me | allgpaagie dr aor, 
y made by ftatute for correcting feyeral 
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reform of the ecclefiaftical law: inftead of endeavouring 
to reprefs the luxuriancy of wfes, by frefh ftatutes againft 
the pernors of profits, it was intended to deftroy the thing 
itfelf. ‘The grand objeét of barring entails, which was 
accomplifhed at laft by a recovery, was now fubftantiated 
by @ parliamentary provifion in favour of that mode of 
conveyaiiee 7 and the conftrudtion which had been enter= 
tained with difference of opinion refpeéting the like effeét 
of the ftatute of fines in the laft reign, was now exprefily 
eftablithed by the fame authority. ‘The devife of lands, 
which hitherto had been’ practiied under the cover of a 
ufé, and had been partially allowed by 4 late at, was now, 
by exprefs ftatute, indulged to everyone. “The benefit of 
clergy, whiich had fo long ftood in the way of our criminal 
judicature, was ‘now abolifhed in the principal and moft 
common felonies. "All: thefe were’ innovations upon the 

ancietit law, which gave it a néw turn, and brought thefe 
points under confideration in a variety of new appearances. 
To thefe may be ailded, the protection and cftablith- 
ment of leafes for years, execution againft the effects 
of bankrupts, the limitation of aétions, the locility of 
trial in felonies. 

Suen ‘were the principal regulations of this reign, 
which had w lafting Influence upon ‘our jurifprudence, and 
ftand, even’ at this diftance of time, among the fore- 
moft objedts of legal difeutfion. Othets are Of lefs im- 
portance, becaife of thorter duration: fuch “Were the 
poor laws; many ‘of the new courts ereéted by this 
king; new trenfons and -new offences of various kinds, 
with new-fangled=tribunals for their examination; all 
which were-repealéd or faperieded by ftututes in th next 
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of following reigns. Upon viewing the regulations of this _ 


aétive period, whether of the fotmer or latter kind, it ap- 
pears, that fuch important changes had not been effected 
“within the fame {pace oss finee the days of = 
ward I, 
Bd . Tae 
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‘ ized in afew lines, was now {pun out into as _many 
t the pare of this fingley reign a@ually 
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“Bestbes the variety of laws and ufages, that mult fol- 
low from fo many diftinct tribunals 5 were like- 
wile live of aiforders in the police, fom defes 
| saa of jul Sg Sed Me Ko 
of different jurifdiétions, Te was to remedy 
ftrengthen the x ‘authority over the | Jee a ag 
a, profident ai ag Lac Bags #5 inted under @ 
commiffion’ from. the Ring” Tce Cond 
and feem to have maintained a kind OF pre-emine 
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fapetintendant authority over the other ji ngere| 
Country ; but the whole of their poiver ree 
niot exaétly appear. Another fupport ee are 


reignty confifted in the  juftices by him appointed. ‘There 
was, ahd had been in very early times, a juftice of 
er, whole’ juritdietion’ eb Compre the conn of 
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‘was tobe framed, and the guide by which many of its 
operations».were to be governed. - Such was the ftate 
of the legal: polity in. Wales in the 26th year of this 
pig when the. firft ftatuce was made for reforming 
me be * 
pi ne naa 4-was made to. pre~ 
vent the friends and kindred of criminals from 


and fuborning jurors: It is thereby ‘direGed, that the ‘ 


officer of the court for. the due keeping of the jury fhould 
not fuller them to eat or drink, or any one to {peak to 
them. There is a very remarkable Gaufe in this ad, 
which ordains, that if the jurors acquitted felon, contrary 
to good and pregnant evidence, or otherwife mifbchaved 
themielves, the judge might compel them, upon pain of 
Imprifonment; to be bound by recognizance to appeat 
before the prefidenit, and council; and abide the decifion 


oS 
taining very fimilar to thofe made in the ear~ 

| Vier times of hiftory; which thews the influente of 
~ laws at thattime in Wales to have been much what they 
were in England in the reigns of Henry Ul, and the 
beginning of Edward I: (After complaining of shia: graae 
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the law againft the: worft offenders, it wasjenadted,. that 
evining, murder, and other felonies, fhould be tried in 
rn: and-an, acquittal or fine- 
in.any lordthip fhould be no bar, if the profecution 
Englith county was brought within two years). 
; Seinen cess. Sevres ia sine 5 sem, 
‘vigted, upon bis: finding furetics not to commit any fe 
ony, and. to be of good behaviour ; this was to be with 
the confent of the prefident and council; it was: 

‘only once, and then not without paying a fine. 
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and’ Flintfhire, and in wet « 
‘atid South Wales, with the fame power to execute 
the taw, as thé fame magiftrates' had in England. ‘The 
fecond was"occafioned by fome abufes prevailing in forefts 
ih Wales; {uch as a "cultom for forefters to exact fines, 
‘on various pretences, of perfans going through the foreft, 
‘and other exactions of thé like” Kind {all whick were 
thereby abolifhed. wo Fa #% ‘eee 
Barore we'take notice of the third a& made in this 
felfions concerning “Wales, it-will be proper to mention 
“one which “ftands “before “ir in the ftature-book, and 
AIG dea HAE OF the fame’ pla Yor rendering the proe 
Gelé of faw more effectual, by placing’ every judicature in 
‘the kingdom'in the’hands of the'king. "This was the act Of counties 
for taking fromcounties Palatine the prerogatives which had tine 
been anneied to'them, ‘in Werogation of the foveieign 
pof the King’ itis fit. 25 Hen. VIN. ¢. 24.and 
pale  An“AQ for recontinuing Liberties in the 
Crowns" importing, asthe preamble ftates, that “ divers . 
“of the moft ancient prerogatives and authorities of juftice 6 
*  appertaining»to the imperial crown’ of the realm had been 
feveredfrom it by the gift of the king’s progenitors,’ to 
_ the detriment of the royal eftate, and the delay of juftice:"? 
ieee this, it was thereby ordained, ‘that, 
perfon fhall have authority 
~ in any part of the realm or in 
-—or-theemarches thereof; but that «the ing fhall Have 
the whole and fole power and authority thereof, united 
and-knit to the imperial. crown of this realm;-28:of (goad 
Fight and equity it sees Pad grt ec peaiee 
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jultices appointed in the county, 
Sie oe er oom et a 
ne Ro tonnthe heeearenent 
of thefe liberties, The juttice ofChefer anc Flint was 
excepted out of every: alteration made by. this ftatute, 
and was therefore to exercife his authority according to 
the commifion he before received, "The bithop.of Bly 
* and his temporal fteward of the ifle of Ely, the bithop.of 
‘Dietines snd be cemporal chancellor of be county paltion 
‘of Durham, the archbithop of York.and his temporal 
So 
of the peace within their (everal liberties,-with 
i aberrant est ae 
* pk som gree. 

pr : ees es x18 fcroipeipghlide alt 
Y févercigns” refumed, and ‘re-annexed tothe crowns 
while the form of their judicial eftablithment ftill re- 
“biains. ck ee ee) beet ver 
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diredted by that aét. To infure the due adminittration ee | 
of thefe new Inws, it was enacted, that certain lordthips “ a 
marchers fhould beannexed to certain Englith and Weleh ’ 
counti¢s; and ‘that the refidue fhould be divided into 
“ counties, under the names of Monmouth, Brecknock, Rad- 
nor, Montgomery, and Denbigh; the firft to be-taken as 
‘an Englify the reft as Welch ‘counties ° ; and a.com- 
miffion was to be appointed for dividing thefe new counties 
into hundreds, and for (ettling the divifions of fome others. 
“Te-was further direéted, that juftice fhould be adminiftered 
“in thele. new Welch counties, andin Earmarthen, Pem- 
‘Wroke, Cardigan, and Glamorgan, according to the En- 
‘lift law, by: fueh juftices as the king fhould appoint, 
‘and infuch form and fafhion as it then was and had been 
‘aed in the three counties of North Wales. (namely, 
Anglefea, Carnarvon, and. Merioncth), which we have 
feen.,was an old eftablifhment,. and. was now the original, 
according to which the new arrangement was adjufted. 
» (olrewas further diredted, that all courts fhould be .pro- 
“claimed and kept in the Englith tongue : all oaths, ver- 
- -didts,-and the like, were to be in Englifh; and no perfon 1 
* was to have any‘office who did not underftand Englith. 
itebpecreagi a> moiety of forfeitures and ‘fees to 


notwithftanding what, 
eure orntnion marinas 
MBs. ’ 
O4 * was 
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To afcertain’ what! the “ and Jaws obtaining in 
Wales were, a commiiilion wad to be appointed to'make™ 
enquiry concetring thei; afd fuch asfhould be thought 
by the king and his council proper to be retained, were'to 
be continued in full force and “effeé&t?. In aid of this. 
ea ee 
power for three years to fafpend, abrogate, or alter this 


and appoint fuch juftices within the principality. as he! 
fhoilld think fir: fo that a final and perfect eftablifhment™ 
of the’ judicial polity'of Wales was referved for fome' 
future fettlement, which was then in contemplation, 
‘Tits was accomplithed by:ftar. 34 and 35 Hen. VIHI. 
+ ¢, 26, which is intitled, An AQ for certain Ordinances. 
in, Wales ;?? and scontainis the whole conftitation of the 
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and judicial feal (for the different circuits), to. 


an-original 
feal all original and judicial writs and procels ; the tefle of. 
every: bill. and judicial. procels to, be under the names of 
the licen, All actions,. and mixed, are to be by 
original. Perfonal actions above forty fhillings. may be 
either by original or by bill; thofe under are. to be always 
bybill, ‘Original bills are to be fealed with the,judicial feal, 
Fines, of Jsnd. with proclamations Jevied before juftices 


Ege to be of the fame force as fines in the common-» 
of of judgments before the great fefions in 


a, 


to lt oe >be bough by writ of error 
a kucha a England ; in pleas perfonal, to 
© be, reformed by bills before the prefident and council *, 
‘execution to be Rayed by writ of fale judgment; 
Wena. the judgment is reverfed, reftitution is to be 
made’, When there are many perfonal actions which 
cannot be tried at the great feflions, it was ordained, that, 
fecha they may be heard at a petty feihons before 
jultices here; and further, that no fuit thal be 
aye ane" the {aid juitices, under twenty 


fees of officers, for the execution of 
Joris seep, 


i 





diese, 


& + £ 
hee 
oHar 

paar 


ee ae ee ee 


ay 1 
HisTORY OF THE 


2iven for the “due Holding” of i inferior tribunals, as the 
fherif?'s county court and fourn, pvith courts baron and 
other courts ©. + +pslena 
Is addition to the “appointment: of magifiratts; and 
preferibing the bounds of their jurifdiGion, feveral rilles 
‘were laid down refpetting the law of crimes and of pro- 
perty. It was’ordsined, that no felon fhould be permitted 
ic ten taeey before had done, according'te the 
wlige. ‘of the country, confirmed in fome meafure by the 
ate 284), but fhould fuffer the law, unlefs it 
judge*. The fat, 26 Hen. VII, c. 6, concerning the 
trial oF crimes and felons in the next Exiglith county, was 
Confirmed ; but by another claule of this ad’, it is ‘ae. 
clared, that if any murder ‘or felony is cominitted, fo 
upon pain of fin¢ and imprifonment, fhall make an end or 
agreement with the offender, ra ei ogy 
orcouncil, or one of the juftices, privy thereto 5a p 
Foon which evidently allowed a continuance of ‘his pr 
Tr was ordained, that trials in the nat 
uundred courts, Mould be by wager of law, or verdié id 
‘fix men, at the pleafure of the party whe pleaded the. 
An other courts, in ations perfonal, where nine of th 
were fworn, the theriff may, upon default of thereft, 
Ail it up bya tales de circumpantibus®, In foreign ign_pleas 
‘wiale in another Welch county, a seein 
“cord is tbe fen hither 5, but if the matter 
2 ANT itis; mw 
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"ENGL1 Say Daw. 
0 feof the Englith law 'y all perfons 


leyoow it agente 
Bjestto > ‘and recog. HENRY VE, 
in England*. ‘No filé of goods 
in any fair or market is Ete ad ea ; nor is any 
fete live cattle, itis proved by witnéfles 
it was bought; and this is to bé obferved under pain, 

of a'fine. 
| NorwrrnstAnping fo extenfiye and complete 2 judi- 
‘was eftablithed within the principality, there was a 
claule in this aét which provided for the introduétion of 
procefs from the fuperior courts, on certain oceafions, Te 
was ordained, that, “Tor urgent and weighty caufes,” 
* procefs fhould be made and Uirested into Wales by the fpe- 
tial commandmentof the chancellor, or any of the king's 
sry as had been ufed before®. There was a referva- 
the King of a power'fimallar to that given by a for 
mer beech relating to the adminiftration of juftice in 
‘Wales, by which he was enabled, in writing under the 
+ great feal, to change, ae alter," order, diminifh, and 


feem convenient ; and from time to time, at his plealure, 
‘to make laws for the government of Wales 5. 

_ Tas far of thofe provifions ‘made by parliament for 
maintaini tical authority of the fovereign. The le- 
acts sefpeting its own conduét and 
firtt of thele was pafled at the clofe of 
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CMAP. from the fpeikehind cations; whidk fence wast 
vapevaT. ars ang clerk of the parlia~ 


Seekrvm, mene: if any did otherwife, to lofe his wages, and 
Pe PRE RS i obra be 
thereof. 


x codec oumeghbatae to Wales linia pcinileben she 
joyed by Englifhy fubjects, it was ordained by ftat, 27 
Hen. VIEL. c. 26.-that two knights fhould be chofen for 
the county, and one birgefs for the town of Monmouth ; 
that one knight fhould be’ chofen for the’ county of 
Brecknock, Radnor, Montgomery, and-Denbizh, and 
for every other countyin Wales and one burge(s for every 
fhire town, except Merioneth.  “Phefe eleSions were to 
be as in England, with the fame fees and allowances, _ & 

‘Tue next ftatute’ on this head was for imparting the 
privilege of being reprefented in parliament to the county 
palatine of Chefter. The preamble of ftat. 34 and 35 
Hen, VIII. c. 13. ftates, that the inhabitants of the county 
palatine complained of fufferingin their property from fe- 
vere laws, which they attributed to their bearing no part in 
onan To favisfy the inhabitants, it was 

therefore enaéted; that there thould be two knights forthe 

county, and two burgefles for the city, to be eleded by 
protefs iflued by the chancellor of England to the chamber- 

_ Tain of Cheiter, his lieutenant, ordeputy, and from him 
to the fheriff of the county 5, which elections and returns 

Ny by the theriff were'to be the -faime as thofe in the cotinty 
: palatine of Lancafter, and the reft of England, ~ 
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sand make oath thathe would tna er win fc ran 


per ene as foon ashe was from the king. Z 
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were two. 3 One, de folutione fardi militisparliamenti; 
and another, de falutione feedi burgenfis parliamenti.. Thele 
ufed to be ued out by the member 5 and by this act the the- 
-tiff, mayor, or other .head-oificer, was to make his pay- 
ment within two monthsafter fuchiwrit delivered to him. 
Yo ‘Tue laws relating. to. the national church, and the 
polity, make the moft remarkable part of the 

adts duting this reign. The attack upon the 


regted him ; and they fill, on that account, a multiplicity of 

rine in fome order, and.to preferve, 

of hiftory of this famous revolu- 

, urch, willbe atended with dificuties. ‘Thole 

Mats of diferent forts, and had dierent objects, fome 

were defigned to demolith the ancient fabric 5 and others to 

lly the foundation of a new one: fome concerned the pa 
uthori i 
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a) HisTORY OF THE 
CRAB Ane AE tnt EE, 
REVIT affair of-the king's marriage was 
Y Vit, year of this reign ty) a. 
ilesed eect shatonnonay lapel at fome of | 
the moft exorbitant abufcs of the clergy : one was againft 
unreafonableexactionof ‘fees for the probate of wills 5 an= 
other was for regalation of mostuariess another was to 
refrains me ES AION to forbid. the’ 
clergy taking farms, © | spent 
dot veadrndasenioend ronnatiaaion made by 
ate ordina- parliament, and by provincial conttitutions, for preventing 
extortion and impofition in the article‘of fees for probate” 
ant adminiftration, Abufes, however, feem ftill to have 
mauntained theirground'.” ‘The ftatv2r Hen; VIlIs c.5y 
complains of the impofitions pradtifed ‘by Ordinaries, thot’: 
withftanding two former ftatutes made to afcertain: theit 
fees; namely, ftaty gi Ed: IIT. ftaters erg: and flat. 3) 
Hen. V. c. 8." anditenaas; that nothing thall betaken 
for probate of a will, and making inventories; where the. 
goods do not exceed five pounds, ‘except 6d; tothe ciety) 
where they do not exceed gol. not more than gsv/6do> 
and where they exceed that, 5s. Thus'far of teftaments! 
Tt ordains, with thore precifion than the ftatute of Ed: 
wart 111. who fhall be prt tone one 
Cafe OF ititeRacy: it directs, that it Mall 
F widow of the deceafe eds or te the next bit rt 
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ortwo éreditors, or, jt of them, two of the next 
of kiny they are to.make an inventory of the effeéts, All. 
perfons offending are to forfeit-as much as the money ta 
ken contrary to this'act; and, befides, 10. half to the king, 
and half to the patty agyricved. ‘The aét further ordains, 
that lands being devifed to be fold, the money thence arifing, 
of the profits of the Jands, fhall not be confidered among 
the goods and chattels of the deceafed.. So that many pere 


. fons whohad property of fome value, might in thofe days, 
when perfonalty was ingeneral not large, come within the 
-_ privileges above allowed to 


| ry, 





thofe whohad.nor.5\. in goods. 

Mor rvaniesy or corfe-prefents, were a cuftomary due 
claimed ‘by, the parfon in many places upon the death of 
 Stateas Hen. VILL. c.6. puts fome reftraing 
Gibtiestaseoerbedcan purtomtulaenne 
whete'the moveable goods of the deceafed are under tea 
fharks 5 and whére they areunder 3ol. after all debts paid, 
notmore than 3s. 4d. isto be taken, aud in no cafe more 
than’ 105." Mortuaries were hereafter not tobe taken off the 
death of a way-faring man, feme-covert, child, or perfou 
mg ca pomat wese entirely sbolithed in 
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|. equa P.  petfons.”” Traccordingly ordains, in. the vfirkt placey that 
evn “no fpiritual perfons thall take Prong neste 

| RRERRT ait, forcing. ral. per mogth.. This, however, does notiex- 

tend tothe farming.of any temporalities during the vacation 

.of bithoprics, or collegiate oF cathedral: churches 5 and 


Doe 


; the mere-expences. of their houthold.. Moreover, -no 
of 


_merchandize, upon pain 
and of the contradt being void 5 orchansestioqaeiaee 
“they fell the overplus that remains of any corn,-cattle, or 
«the like, after the fopply of their families. ..No Spiritual 
perlon is to keep a tan or brewhouic, under the penalty.of 
\ forfeiting 101. per month», ‘ yh 
‘Tess regulations were defgned to remove d 
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| Brothers;uncles;or aunts; of all lords fpiritual andtom. © A P. 
» poral, and peerefles 5 the chaplains to the chancellor, trea- nao.opand 
furer, and comptrolles, fecretary of fate, “dean of the mee vin. 
chapel, almoner, mafter of the ‘rolls, the chief juftice of 
the king’s bench, the warden of the cinque ports 5 as alfo, 
the brothers and fons of temporal lords and knights, doc~ 
tors and®batchelors of divinity and law, being admitted 
fuch by the univerfity, and not by grace only. 

‘Tne -papal ‘canon jaw and our own conftitutions had 
not been more ftriét on the article of pluralities, than that 
of refidence ; but the interpofition of the legiflature was, 
‘deemed as neceffary in the latter cafe as in the former. The 
‘prefent ftatute direGs, that every one promoted to an arch- 
deaconry; deanry, or dignity, in any cathedral or collegiate 
church’ or'beneficed with a parfonage or vicarage, thall be 
perfonally refident on one of them at leaft; and if he ab- 
Sent himielf for‘one month together, or two months at fe- 

i" veral times in one year, he fall forfeit rol. for every 
default, with a penalty on thofe who procured difpenfations 
from Rome, as in the cafe of pluralities : 2 fimilar ex- 
ception was made in favour of the following perfons: thofe 
in ‘the’ king’s fervice beyond fea; fcholars refiding at 
any“univerfity for ftudy; chaplains ro the king or any of 
the royal family,vand lords fpiritual and temporal and. 
peerefles ; the chaplain of the chancellor; treafurer of 
England; the chamberlain and fteward of the houthold, 
treafurer and comptroller; knights of the garter; chief y, 
jultice of theking’s bench-(and by flat. 25 Hen. VIII. 
ce. 16.-all the judges of that court, and of the common= 
. Pleas, the:chancellor and chief baron of the exchequer, 

~ and’ the “attorney and folicitor-general ; and by ftat. 33 
Poe of the duchy of Lan= 
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HISTORY OF THE 


mafter of the rolls; fecretary; dean of the chapel ; almo= 


ners fuch chaplains being ayending and. dwelling. without. 
fraud or covin in the houlholds of the Above. perfonages- 
‘The following perfons were alfo excepted, being in thofe 
days ufually ecclefiaftics > the mafter of the rolls; dean of 
the arches 5,.the chancellor or commifiary, of any bithop; 
fuch of the twelve snafters in chancery, and twelve adyo- 
cates of the arches, as were Spiritual men. » The king is 
permitted to give licence of non-refiderice to his chap- 
Jains 5 which feems to be only a confirmation of the co 

mon law; for the king’s clerks were.never bound to 
dence, and there was an old writ de non refidentid clerici 
regis®. 

‘Tere was a claufe that forbid a a_beneficed parton, 
taking # parfonage or vicarage in farm, or any -profit, or, 
rent outof it, upon pain of forfeiting 40s. for every weeks 
and ten timestthe value of the profit.or rent; and the like 
Bene 51 40m SOREROS Teh side ete 
or falary to fing for a departed foul '. 

Tue india Act sechcatrsi-dal Getic giearaean 
bills, and the fpiritualty as ftrongly oppofed them... Itwas 
faid, that complaints of abufes and pretended reformations. 
werefet.on foot only to difgrace the clergy, antl were the 
ordinary beginnings of herefy. The clergy without doors 
were equally clamorous againft them ; while the aéts were, 
onthe other hand, fecretly promortd by. the king. yo 90% 
‘Two’ the latter ftatute affected the pope’s authority-in 
matter of pluraliticsynon-refidence, and difpenfations s»yet 
this, and the whole of thefc three as were rather regulations 
ok yiceneiic eta sees oiches covld te Seelam 
se RBI AA atin rAlavaiee 
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fhewed rhe pope what the king meant todo, if he went en 
to offend him, ‘and how readjly the parliament would give 
their concurrence. The clergy fulleted ‘a fevere blow by 
thet laws 5 for they not only felt an’ immediate reftraint, 
and loft a prefent profit, ‘but adoor was opened for the 
many mortifying regulations which foon followed®, = 

‘These begun to appear in two years; for, ‘sfter ftat 
23 Hen, VIII. ¢.\9. which provided againt citing any 
pérfon out of the diocefe where he refided, except in cafes 
of prerogative-adminiftration in the archbifhop’s court, 
and in cafes of herefy, the foundation of the breach that 
afterwards followed with the fee of Rome! was laid, by'an 
a&t for reftraining the payment of firlt-fruits to that court, 
upon the acceflion to any bifhoprick. This adbis chap. 20. 
of the famesftatute.” » It was thereby provided, that if any 

~ bithop prefentedto the pope was delayed on the above or 
any other account from his bifhoprick, he thould be confe~ 
erated by the archbithop, and if an archbithop, by two 
bifhops, and then inftalled, in the fame manner and tothe 
fame effeét as if the pope had concurred. “That the court 
of Rome might have nojuft caule of complaint, in refpect 
of making out bulls for fuch bifhops and archbifhops, they 
were allowed to pay for them sl. in the hundred of the 
clear profits of their fees. 

‘Tue king did not intend that things fhould be hurried 
soextremities atonce ; and this bill was only defigned asa 
temperate meafureto bring the pope'to terms. It did not 
therefore receive the royal affent ; but was to be held forth 

"asia provifional regulation, till the king bad compounded 


and diteGiion of this tranfaction was to be left to 


‘who was empowered to declare, within a certain 
= Period whesher thip bill Gaould be in eres oF, not. bow 
f i nate ree >) 
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omar. months after, ‘on the gth of July, si theaters foly 
ratified by letters'patent- « . atl 
| RENE va. ‘Tx beach with thee of Rompe ws th forded 
by fat: 24 Hen. VILL. c. 12. 5 appar Irdeclares, 
j in maintenance of the ancient law of the land, and the 
i ftatutes * often made to fupport it, that all caufes tefta- 
a mentary, caufes of matfimony, divorces, rights of tithes, 
oblations, and obventions, hall be heard and finally deter- 
mined within the king’s jurifdition and authority, and not 
ellewhere 5 notwithftanding any inhibitions, appeals, or 
other procets, from the fee of Rome, or elfewhere ; and it 
is declared, that all facraments and religious ceremonies 
fall be performed, notwith{tanding any excommunication 
or interdict that might be iffued '. The penalty of a pre~ 
munire was denounced on thofe who fued at Rome indefiance 
‘of the regulations of this act. ‘The order of appeal wap 
direéted to be in the following manner: from the archdea~ 
con of his official to the bithop ; from the bifhop or his 
commiflary to the archbifhop. of the province ; from the 
,archdeacon of an archbifhop to the court of arches or 
audience ; and from thence to the archbifhop himfelf= 
all thefe refpetive appeals were to be within fifteen days 
after judgment or fentence, and fuch as. were before the 
archbifhop, were to be determined without appeal. It was 
further added, that all caufes of the*above kind, in. which 
tbe king had any intereft, fhould, if any appeal was brought 
‘by the party grieved, be finally determined by the fpiritwal 
prelates and other abbots and. priors of the upper houfe, 
allemabled by the king’s writ in convocation ; 
Siig had.a vieweo the King's divorce thesly 
Goer inask, rig of 9 eps hesorecrge 
eA al Rail tes cafes, of ap 
Speen. 2:56 Fyre es 
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|) A lengthy in the ath year oF this King’ the'pope’s nat 
authority. was totally deftrdyed by three flanutes, ch. 19, 
fo, ates Fah, 14. of thir Rating, whith repeaiot far, SANRO OT 
2 Hen. IV. c, 15.and canfirmed Rat. 5 Rich, I. flac, 2. 
.¢. 5-and 2 Hen. V. ftat, 1c, 7. conterning the punifhing 
of heretics, had another objet, except in one claufe, 
which declares it fhall'not be herefy'to fpeak againi® the fee | 
of Rome, as fome ignorant people imagined it was. How- 
ever, fome reftraint was by that aét impofed on the arbi- 
trary proceedings of the {piritual courts in cafes of herefy ; 
and, as it fo far putan effe@tual limitation on the ecclefi- 
aftical power, this aét muft be confidered-as favourable to 
the Reformition '. 

Te ficht of thole three laws abovementioned is the P 
sfubmiffon of the clergy, then fitting in convocation ; andiit peppers 
‘was now to be'pafled in parliament. The clergy thereby 
acknowledged, that all convocations had been, and ought 
to be, fammoned by the king’s writ; and they promifed ix 
verbs facerdetii, that they would never make nor execute 
any new. Canons or conftitutions without the royal aflent 
to them. As many canons had been received which were 
‘found prejudicial to the king’s prerogative, contrary to the 
“laws, and heavy to the fubjed ; it it was ordained,’ that’ a 
committee fhould bi ted of thirty-two perfons, fix- 
teen of the two $, and as many of the clergy, to be 
named sete Soy who fhould make enquiry and have 
full power to abrogate and confirm fuch canons as they 
eae expedient, with the king’s affent. ae 

: Once more condemned by parliament and 
aa are direéted to" be made according to fat, 24 
Ga Vite jee peteonsseny ac top ee 
| “this @€t given from the archbifhop’s court, and from places 
_ ‘exempt, to the king in chancery; upon which a commif— 
- fiom is to be directed to (ach perfons as the king fhall nane, 
* Angie! (7 Mar Rev Teagas 
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I Of appeal hes been fince calléd the Court of Delegates. 
e eee orig "Tit the reformation of the.ecclefiaiticallaw was made, 
itwas declared, thatfuch canons, conftitutions, ordinances, 
| and fynodals provincial, ‘being already made, and not re~ 
pugnaht to the Jaws, flatutes, and cuftoms of the realm, 
» nor to the hurt of the king's prerogative, fhould be ufed 
and executed as before: upon which faving, and thefor- 
, mer ufage of the kingdom, depends the prefent practice of 
* ‘the ecclefiaftical courts ; asthe defigned reformation of that 
Jaw has never been effected. We fhall, however, have 
‘occafion hereafter to make fome obfervations on the fleps 
taken for bringing about this reformation. 
Tue fecond of thefe aéts is chap. 20. which confirms 
I the former ftatute concerning the non-payment of firft- 
. fruits: and further enagts, that bifhops fhall’no longer be 
prefented to the fee of Rome, nor fhall fue out any"iidre 
bulls there ; but thatall bithops fhould be prefented to the 
archbithop, and an archbifhop to the other archbifhop, or 
‘to any four bithops whom the king fhould name. When 
‘any fee is vacant, the king is to grant alicence, or congé 
@élire, tothe dean and chapter to proceed to a néw eléc- 
| tion, and therewith to fend’a letter miffive Containing the’ 
| ‘name of the perfon whom they ele&t s and if they 
delay the clection for rwelve days, the king is to nominate 
by letters patent. The perfon eleéied or nominated is 
‘tofwear fealty to the king, and a commitiion isto iffue for 
eonfecrating and invelting him ; after chis ve ee 
smage to the king, and to be put in 
{piritualitics and temporalities. ‘The dean and 
the bithop or archbithop, negleéting for twenty days to 
‘perform their parts, as prefcribed by this ad, eg cme 
tothe penalty of a pramunire. 
\ Nek follows-the famous a€ for difcharging the fabjeee 
from al} dependence on the papal fee*. “The preamble 
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i exadtions for Peter-pence, pen- 
fions,; impofitions, and bulls orn cp the 
laws of the kingdom, and grounded on the ufurpations and 


abufes of the pope in granting difpenfations 5 whereas it 
food, fays the act, with natural equity and reafon, that 
the king,and parliament only fhould have power to difpenfe 
with Jaws, or to authorize fome elect perfon to exercife 
that fupreme authority. And forafmuch as the Convoca- 
tion had recognized the king as fupreme head of the church 
of England, therefore it was cnacted, that all payments 
made to the apoftolic chamber, and all papal provifions, 
bulls, and difpenfations, thould from thenceforth ceafe ; 
and; for the future, all difpenfations or licences for things 
not.contrary to God's law, but only to the law of the Jand, 
fhould be granted within the realm ; that is, by the, arch~ 
dithop of Canterbury, who is to grant them, in fuch cafes 
as had been formerly ufed: and further, all difpenfations 
which ufed to be taxed at Rome at or above 4). were tobe 
confirmed under tbe great feal. When, the archbifhop 
gefufed to grant fuch difpenfations, the party might have a 
writout of chancery for him to thew caufe for his refutal 5 
pon which his reafons were to be examined, and juftice 
«done in the cafe®, ‘There is aclaufe in this a& which de- 
clares, that it was pened to decline from the catho- 
Jc faith of ‘The excmptions of monafte- 


m ners a and thy declared not to be fub- 
an fe archbithop ; but they uss 


the king’s aa an who might 

fe ae Power was given to 
Apnetanae mat 3 
be el the fee of Rome. The offenders 
“pgaintt this ad were fubjedted to a pramunire. | 

‘Tus aw, by cutting off the trade of inddlgences about 
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CHAP. greateale to the people. Not only the pope’s power was? 
XVII hereby rooted our, bur the religious Iufes now few thems 
HENRY Vill. felves within the king’s power. This'was aggrandized 

ftill more by the authority this act gave him of abrogatinig 
all its provifions-by his letters patent, if he fo-pleated, 

Bur’ the king’s fupremacy was not directly eftablithed 
by parliament till the following year, when it was chaded 
by ftat. 26 Hen. VILL. ¢. 1. that the king thall be taken as 
“the only fupreme head in earth of the church of England, 
“called Anglicana Ecclefia ; and thall have all authority’ 
theretoannexed, to reform and corte all errors, herefies, 
and dbufes, which may be amended by any fpiritual ju- 
“rildiGion whatfoever.”” 

‘Wuen the king had been invefted with this entire fove- 
réignty over the church, it feemed like bringing things 
only into their old courfe, to give tohim the firft-fruits and 
tenths, which had been fo lately taken from the pope: ‘this 
wasdone by fat. 26 Hen, VIII.c. 3. It-wasin orderto 
promote the good government of the church, thar the pri- 
tMitive inftitution of fulfragam bifhops was provided for by 
ftat. 26 Hen, VIII.c. 14. Every bifhop was to prefent 
two perfons to'the king, who was to nominate one to be 
fuffragan. ‘The towns to which fuffragans Were tobe ap~ 
pointed, with their duty and privileges, sre mentioned in 

the acts. 

. -Hesny may now be confidered as having completed the 
whole of bis plan plan againft the bithop of Rome ; the remain= 
bari Sipes cake aie rather in aid of thofe 

‘palfed, than of anything entggly new. 
By ftat. artis: VIII. ¢, 15. the commiffion of 
perfons to revife the canon law, ‘was intended to be main- 
tained. + aah tne feffions, for diffolving the — 
lefler monafteries, maybe confidered 2s a continuation of 
the, febeme for humbling the clergy, and feems. to ate 
rye Va, Bom: Ret, yok. 1s, 
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been foreboded by the late afts; thatagainit difpenfations, — bi Sy 
and that to eftablith thé king’sdupremacy. The monaite- 
vewdved by is 2 wer tae of ery aa per aan ine 
and under. Soe, 7 
Reeeaelieentien patel Aut 28 Hen. Villee.1g. 
in the Jace law of non-refider.ce, Many perfaos had avait 
themfelves of the privilege allowed to fludents in the uni- 
verfities ; and, under that charaGter, lived therein idlenefs, 
jnfiead of refiding at theirlivings, This a&declares, that 
perfons above forty years old thal not be intitled to the pri- 
vilege of that exemption; unlels they are, fome. of the 
heads and governing part of the univerfity or colleges, or 
readers in divinity. Thole under forty years muft be 
fuch as attend at “the ordinary lestures, difputations, \and 
exercifes, of the place 5 unlefs they are readers in fome of. 
the liberal feiences, . The laft flroke at the papal power 
feems 10 have been made by ftat. 28 Hen. VIE. c. 16, 
which declares all’bulls, briefs, faculties, and difpenfetions, 
of what kind foever, heretofore granted from the fee of 
Rome, to bewoid, and of no effect. As this act was only 
levelled at the many. jurifli€tions, privileges, and ex- 
emptions, that were claimed in different parts of the king- 
dom under the fanétion of papal grants, it was neceflary, 
inorder to avoid. yeonfufion, 10 add provifos to this 
{weeping claufe : is accordingly « faving of all mar= 
~ — Fiages, appointments of bithops, ordinations, and the like; ‘ 
andfurther, of allfuch cafes as might legally be difpented 
er a aap apapRE te  « 
under the great feal: fo thar all 
inftead of pfpal authority, i spgsiars 
fealybpriee ot i tame 7 
COUT is Costs A igts ciating tothe Rigrnariocitne 
the following, which may be pailed over in a thort way, 
‘wishout any great tofs to the hiftorical lawyer. By flat, 3x 
Hen, VIAL. c. 9. the king was empowered to create bifhops 
are by chap. 13. of the fame feflion, all the 
; bi remaming 
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= remaining monaftcries were diffolved 5..and -by- chape tq, 
was pafled the law of thea articles, whichs being an or, 
Sear. dinance of a very penal nature, will more properly. be con- 
fidered hereafter, as well as foine other ftatutes relating to 
heretics and offenders on the kcore of religion. By fat. 
32Hen. VIII. .¢s,26. the king was empowered to appoint 
a.commifiion of bithopsand fome clergy to agree on a form 
of religion, forthe obfervance of the whole nation ; and 
by-ftat. 34 and 35 Hen. VIII. c. 1, fome provifions were 
made about Tindal’s books; which allo being of a penal 
nature, will come under that divifion of the ftatutes of 
this reign. 
‘Tus have we traced the progrefs of thofe meafures by 
‘Which this great revolution in our ecclefiattical polity was 
eficéted. “The many Siruggles between the fpiritual and 
temporal jurifdiction, in former periods, had ended mott 
commonly, to the advantage of the clergy 5 but, in this 
reigas a.new light was Jet_in upon the nation, and the 
under the aufpices of this fpirited prince, were at 
 naiiggiage Seta blind and implicig obe- 
. The church was declared an entire and perfect 
Es within itll, with authority to decree and regulate 
s without dependance on any foreign power; and... 
premacy thereof was annexed to, and united with, 
2 imperial crown of the real # fo thar a way was 
‘pened for all that followed in the next reign, to com- 
fete the reformation of religion. Inthe mean time, the 
: ical courts continued to poffe(s all the detail of 
jurifdiction which they exercifed ih former times, 
‘they now had before their eyes the injunction of the 
‘atute, to abftain from fuch dodtrines as were 


‘repugnant | 

| to = hw, +4 cufloms of the realm, and the : 
a meres a céclefiaftical matters, it will 

‘Wer proper to notice what alterations “were made by parlia= 


ent refpeding foie articles. which were‘of 2 {piritual 
” concern , 
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concetn’: thefe are, marriage, the: collecting oem 
fruits and:tenths, and'the payfnent of tythes. : 

Tr had ‘been the ancient cuftom of the ween: that 
the fix clerks, cusfitors, and all others, except the clerk 
of the crown, fhould be unmarried, being originally ‘all 
real clerks ; and upon their marriage, they forfeited” their 

This cuftom had gone out of ufe as to all, ex- 
cept the fix clerks, who were {till bound to the old rule. 
“There was therefore’ an act made on purpofe, namely, 
flat. 14 and 15 Hen. VIII. c. 8. to enable them to mar- 
ry, without prejudice of forfeiture. The clergy, who 
had the entire government of the ecclefiaftical courts till 
this reign, had preferved the rule there inviolatey and 
they allowed no perfon. who was lay or married to exer- 
cife any ecclefiaftical jurifdidion: but now when all 
fpiritual jurifdiétion was declared to flow from the crown, 
‘as fupreme head, and it was rather wifhed that the ad~ 
miniftration of juftice there fhould not be in the hands of 
perfons ‘entirely devoted to the church, it was enacted, by 
flat. 37 Hen, VILL. c. 17. that all perfons, as well lay as 
married, being doétors of the civil law, might be chan- 
cellor, vicar-general, commiflary, official, (cribe, or regifter, 
and exercife all jurifdistion ecclefiaftical, as any others, 
being Spiritual perfonsy wight do. 

Tue other flatutes concerning marriage regard pre-con- 


 tragts, and the degrees within which perfons might marry. 


When Henry had married Anna Boleyn, and the act of fuc- 
ceffion, ftat, 25 Hen. VILL. c. 22. was palled to fertle the 


with 

inferted", which declared all marriages within the de~ 

So alan (ali which were both Levitical and 
and that with a intact is one) a 
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. unlawful, 
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GHA? <unlawul and that perons fo related might be Yeparated 
by the fentence of the ordinary, When this ad was re- 
har, pealed by the fecond act of fucceffion, ftat. 28 Hen, VIII. 
£+7- and the crown fettled in another manner, this fame 
prohibition was, re-enatted, as the law of God, which 
no hyman power could difpente with. It was moreover 
declared, that the meaning of thefe prohibitions was, 
shat if, it chanced for any man. to fnow carnally an 
sman, then all perfons related to fuch woman eh athe 
‘above degrees, fhould be adjudged within the editions! 
“which was a. refinement of the cen ie gee ae 
fubjed, and has been mentioned in a former place *, 
oR Jegilature had in this cafe given parliamentary 
Sanétion to the doétrines of the « n law, refpecting 
fome of the prohibitions to marti: confanguinity 
or affinity; but in ftat, 32 Hen. .¢. 38. they took 
“another courfe, and made a folemn declaration againft the 
whole of the pontifical law upon, this head, and alfo upon 
sthat of pre-contracts.. The. preamble of that a& com- 
plains, that upon pretence of former contracts not con- 
faramate by carnal copulation, marriages confummiated 
were diflolved and children baftardifed: further, “that 
‘marriage was prohibited by other impediments ‘which ha 
‘been invented only to be difpented with 5 as kindred or 
ity between coufins-german, | fo to the fourth and 
sate carnal emis SE fame Kin 


oo, “ ret ‘ or 
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fre thefe: “ The fon to marry his brother to 
or ftep-mother exrnslly carnally known) 
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er afiity before in fuch outward ¢ vires aly 
aét pronounces to be contrary to 

to great’ feandal, Sige nena 
after fome pre-contraé, kindred and alliance, or carnal 
knowledge, to make void-a martiage that they were tired 
of, To correét this, it was now declared, by Rat. 32 Hens 
VUE. c. 38. that all marriages contradied between lawful 
perfons, that is, perfons not prohibited by God's lawito 
marry, being folemaized in the face of the chureb, and 
confummate with bodily knowledge, or fruit of childress, 
fhall be judged good and indiffoluble, notwithftanding any 
pre-contract not confummate with bodily knowledge. 
‘Te-was moreover declared, that no prohibition, God’s law 
excepted, fhould impeach any ‘marriage without the 
Levitical degrees. sConfidering what had paffed befare, 
the provifion in. tis) 2& againft pre-contraéts is very 
remarkable, and at that time gave occafion to much 
cenfure upon the proceedings againft Anna Boleyn; for 
that which was now fo'much condemned, was then made 
the pretence for diflolving the marriage with her. Some 
endeavoured to reconcile this inconfiftency by a with in 
the king, indiscSy10 wke away the impediment to the 
fucceffion.of her.daughter Elizabeth, The other branch 
of the flatute was to make way for:the king's marriage 
with Catharine Howard,” who was coulin-german_ to 
_Anna Boleyn this being one of the prohibited degrees by. 
“the canon Jaw, but not by the. Levitical degrees. ‘The 
preamble (tates, as a reafon for the act, that “ what (parks 
en ae eines 
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“a great flame; and, at leaft, while: they. remained, 
Se et ae inked 


Toned firft-frnits and tenths of fpiritual 
‘were given to the crown, by ftat. 26 Hen. VIIL. cy 3. 
feveral regulations were made for the due payment and 
otdering of this*new revenue. “Thefe werefuccecded by 
many other provifions, as ch. 17. of the fame fatute; 
ftat..27) Hens VIII. c. 8. 28 Hen. VIIL c. oy 
be VIII. ‘ex? a2. "and 34, 35° Hen. VIL es 172 
pow hee a particular detail of arrangement, much Of 
been fuperfeded by later ftatutes, and 6n that 
aécount, as well as the pope ool is little 


worthy’of attention, 
It was endeavoured to render the payment of tythes 
more regular, by affifting the procefs. By 


ftat. 27 Hen, VIII. ¢. 20. if any one difobeyed the pro- 
cefs of the fpiritual court, and the ordinary made appl applica- 
tion to one of the king’s council, or to two juttices of 
the peace, they have power tocommit the” party, “fill he 
find fecurity to obey the fentence of the court. Te was 
again enacted, by ftat. 32 Hen. VII c. 7. that all) per- 
fons hall duly fet out their tythes and offerings; and if 
they omit, they may be convened inthe {piritual court, 
andeordered to pay cofts ; and two juftices may,-as in:the 
former cafe, commit the party to gaol, till he give fe- ° 
‘curity to perform the definitive fentence. As tythes, and 
other fpiritual dues, fince the diffolution of monafteries, 
hadcome more into lay hands than before, it was thought 
‘proper to give the like common-law remedies as-were in 
ife for lay fees. sanere-suassanc een 
fonage, vicarage, portion, peafion, tythes, oblations, or 


become a fubject of controverfy, in a pracipe quid reddat, 
afife of revel difftifin, mortauncefier, quad id’ deforceat, 
writ of dower, ee et aa 
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sertietpaaiastianshdadite digcelete Memo ss" 
might be made of them. But it was provided, that fuits for 
fuberadtion of tythes or offerings Mould Mllbe in the ecclee HENREWEL 
finttical court, as before’. By flat g7Hen, VILL. co ia.a 
number of regulations were deviled refpecting the payment 
of tythes in London, It feems a, decree had been made 
by the archbithop of Canterbury, the chancellor Audley, 
and. others of the.council, to fettle a courle for the due 
payment of tythes in the city; upon this there iffued 
Jetters-patent, anda proclamation directed to the citizens 
toenforce the execution of it; and byftat. 27 Hen. VIII. 
yt. all rythes and dues were to be. paid-in 
purfuance of this-decrec, until further fo fhould be 
pkey apes ay MRE ee, — 4 
were to be in reforming, the ecclefiaftical law. 
Aker this, arofe on the conftruction of 
this. decree 5.and the parfons and citizens had agreed to 
fubmit their differences to the archbithop, the chancellor 
Wryothelley, and feveral others of the council: thefe 
: made another decree, which is inferted in the pre- 
© fent ag, and is thereby required to be obferved. 


‘SveH was the hiftory of this famous revolution in. our Precedence. 
ecclefiaftical polity. Having difpofed of this, we are-at 
Nberty to proceed-to the »provifions which were made ‘for 
athe better ordering of the civil tate. Of thefe, the firftre- 
isduetoaregulation formarthalling thehigher ranks of» 
‘according to their refpective dignities. We havehi- 
thérto met with no example in our ftatute-book of anydi- 
feetion upos this head. “The firtt is by ftat. 31 Hen. VIEL. 
€ 10° For placing of the lords.” It was a part of | . 
King’s prerogative to give fuch honour, reputation, 
“to” his councillors, and others, his fubjcds,.a v3 
belt to his wifdom ; and fuch prerogative is afflerted 
} = ey mae oe a 
“” bs heey 
te * * bine 7 S08, 2. 
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his high court ‘ miner mowers d 
of precedence. 1) ted, that ‘no perfon, 
ca cacefe he bagel Sale SS any Gadel ee 
cloth .of ftate in the parliament chamber, whether the 
king was prefentor not. And becaufe, fays the att, the 
king is fupreme head in earth of the church of England; 


as the lords of parliament, - Next to him'was the-arch= 


©» Chancellor, lord freafurer, lord prefident of. the king's 
J council, and lord privy-feal, being of the degrce of -barans 
‘or above, were to fit on the heft fide of .the parliament 
chamber, on the higher part of the form, above all dukes, 
exgept fuch as were the king’s fony-brother, uncle,.ne- 
ee 
“ r Jain, the conftable, the marfhal,, the lord admiral... ‘The, 
hae mt aol, sce deronnal ch ng ain 
Price: in.this order :, after the lord .privy-feal, above : 
Pa perfons of the fame flate- Ur rtilg y oes 
a3 being abaron, was to fit above all. 
Nor ® en atte a hosing sag ab 
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inbideelicaass -All-dukes; not beforementioned, cmap. 
marquifies; earls, vifgountsy 2 ) nothaving fueh STU, 
offices; ‘were to be pliced to ‘their ancientyja§ HENRY WI 
had been accuftomed: if the lofd chancellor, ford treafurer, . 
lord prefident of the king's council; lord privy feal, or chief 
feeretary, were under the degree of a baron, they were to, 
beplaced at the uppermott part of the facks, in the midit of 
the parliament chamber, either there to fit on one form, or 
upon the uppermoft fack, in the order beforementioned. : 

‘Tursorder of precedence was to take place not only in Wy 
the parliament chamber, but alfo inthe trials’ of peers 5 
and in the ftar-chamber, and other affemblies of council, 
the chancellor, treafurer; prefidenty privy-feal, the great 
chamberlain, the conftable, marthal, lord admiral, grand 
matter, or lord fteward, the king’s chamberlain and chief 
fecretary were to obferve the rank hereby given. 

Wr ‘proceed now from the higheft to the loweft ; 
from the different degrees of honour} t6 the various de~ . 
feriptions of poverty and wretchednefs. We have feent 
what Fegulations had been made in former reigns for the 

_ fappréffion of beggars and vagabonds®: The increafe . ° 
of thefe evils is evidenced by various ftatutes made inthis y 
reign for the correction of them: It has been a favourite’ * 
opinion, that the provifion for the poor had never become! 
an object of neceflityy till the abolition of religious 
houfes had deprived many perfons of a fupport from the)», 
danations there’ regularly mades but the firft ftatute we ; 
fhalt mentions was pafled before that event, and is no- 4 

thing more than a continuance of the policy which had ri 
been begun many years befpre: It was enacted, fei 

| aaHen. VIEL c. 12, that juftices of the peace, mayors, 

| theriffs; bailiffs; and other officers of counties, citiesand =, 

wns, fhould divide themfelves, and make diligent fearch 

‘within their divifions, for all aged, poor, and impotent 

: © Vi. aot. vol. 111, 291. S 
Wel: 4 Q perfons, 
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: as it fhould feem ‘beft-to them in'theirdiferetion:= The 
~ * 5 — nainies of fuch perfons were tobe put inva ‘rollyvaveopy 


he'was to owbread and water. This was. tor be 
\| byorder‘of a juftice or high conttable, who Was after that 
* py Prt ms ae pe ae 
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po te of iepenent poms Teewas further pro- 
vided, that if ay perfon being Whole anil mighty -in a4 
and able to labour, wastaken begging, ot vagrant; "and 
could give noecKoning how he got his living, he 
night be brought before a juftice of peite, high’conttable, 
} oF other officer of the'place, Who might direet him 
‘whipped out OF thelplace at the end of a cart, ‘ill his 
‘was bloody : and he was to take an oath torreturh to 
‘where he was born, or where helalt dwelt before 
ifhment fur the {pace of three yearsy: und there la 
a true man ought to dos He "was to have d'lerter: 
© teftifying tlie time and place of hisspunithment, whither: 
© be was going, and what timtiwas limited forfuch 
. within Which time fhe a8 perinitted to beg bythe: 
‘AS often as he violated the terms F this’ 
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“fears ct RE a SEP MINERS tS 
Burr no provifion was made"for the treatment of va- 
grants when:they strived at the place of fetelerfient, forfor 
inhabitants tvith the mainrenante/of the poor =, 
and impotent, or fetting to work the valiant vagabonds. To 
remedy this; *it was ordained'by ftat) 27 Hen: V MLer 25. 
‘that the public officers of fiich places fhould take order for 
the receptionand fapportof fuch as were uneble to labour, 
and for the putting'to work fuch as'were, under penalty of 
forty thillings for every month they fhouldinegleét. For 
this purpole they were to gather alms ‘with boxes every 
Sunday, holiday, and other feltival, or otlierwife among 
themfelves: “Allperforts paffed away th the above manner 
were allowed at every ten miles to-call’on the confta- 
ble of the place sa, ar pat drink, and lodging, 
for‘one night. 

+ Sucn atts Megier tate & Gb upaill children in evety 
parity’ within their" litits under fourteen and above: five 
years of age; that werc found begging and in idlenefs, ‘and 
‘appoint them to matters of hufbandry; er other craftssor 

' Jabours; tobe taught, and fo be enabled to get their living s 
and. they.wereto give them fome of the charitable contsj- 
butions to equip them: for'fuch fervice. Such 2s refufedto 
goto fervice, .or who departed from it without reafonable 
caufe, being: above twelveand under fixtcen years, were 
Once imevery month the above public officers were'to 
caufe p ‘tobe made, -by nightor by day, as they 
er, for-vagabopds and fulpetted peifons, and = * 
all. perfons were to afiift in {uch fearch. ‘Thofe’found 
(eer tos oun opt ioe were not only to be 
k ‘but to have the upper part of the griftie of the 
clean cut-off 5 which: 
eres the affiftance of 2 
tne For-a third offence 
a cs 
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ted soatonsby.a ju ter and then indie for wandering 
aud loitering; and if found guilty, he was’ to fulfer’ death 


. asafelonand encmy of the ith. “ 


Att common doles were forbid, and no perfon was to 
give alms in that or any other way, but only ‘to the com- 
mon boxes and gatherings before directed to be made. 
Bodies.corporate, who by their inftitution were. to diftri- 
bute alms out of theirrevenue, were now required to give 
it, atthe ufual times, in money*to fuch common boxes 
and gatherings. The churchwardens in every parith,’ 
calling to them fix-or four of their honeft neighbours, 
had authority once a quarter to call fuch colleétor before 
them to give an account-of moncy colleéted, and in what 
manner it was employed: and if any was embezzled or 
mifapplied, he was to be committed to prifon by a juftice, 
mayor, or other officer of the place, till he reftored the 
faidfum. An account of all fuch receipts and difburfe~’ 
ments was to be kept yearly by the minifter or fome other 
honeft man of the parilh ; the book to beim the cuftody oF 
the conftables and churchwardens, two or three of them, 
op fome other indiffereat man, and not the minifter. 
There was a penalty of twenty thillings upon parithes that’ 
neglected to promote public collections. “The act.contains 
fevetal other claufes, fome of which were defigned for turn= 
ingithe courfe of private charities, whether of monatteries 
of well-difpofed perfons, to thefe public boxes and gather 
ings; fome were to fave mendicant friars from incurring © 
the penalties inflicted on beggars, and religious perfuns from 
aay reitraint on giving to poor almfmen eftzblifhed in their 
houfes, or to cxfual travellers, of to thipwrecked mariners, 
ot other diftrelled objects in thort, that they might 
give alms ihc ee ‘as would not pape gon 
mon begging and vagrancy. 

"uct were the regulation dein th reg ofthis kg’ 
far the difpofal of beggars and vagrants. Thefe feemed 
particularly to deferve our attention, — they contain 

the 
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ment of the poor, which was fo much improved inthe next 3s 

reigns, and finally fettled inthatof Elizabeth. Thelawsmade HENRY Vill 
inthis reign relating to the other branches of the inferior 

orders. of fociety, the labouring part, fuch as jourmeymen, 

apprentices, and artificers, need not engage fo much of 

ourtime; becaufe molt of them were not of.a general 

import, but were calculated for. particular trades and em- ‘ 
ployments under particular circumftances. The wages 
of fervants. in, huibandry, artificers, and labourers, were 
preferibed by ftat. 6 Hen. VIII. c. 3..a penalty was. im- 
pofed on thofe who took more ;.the hours of work and of 
meals were alfo fettled.. No matter was to compel his ap- 
Prentice to engage by.oath or bond not to open.a fhop. 
‘The exaction of high fees.for the admiflion of apprentices 
to.their freedom was. guarded againft®. Thefe with 
various. other Bae tiere.chys ene gprtnl satuoe- mye 
made by parliament, 

Numuercess are. the provifions made in this »king’s 
reign, for the protection and advancement of domettic 
trade and manufactures, _Inftead of encouraging foreign~ 
ers, as heretofore, it was now endeavoured to collectall 
mercantile employment into the hands of natural-born fub- 
jects. Upon this principle various obftrudtions were 
in the way of foreigners who carried on any trade ; and re~ 
gylations were deviled for better qualifying the rifing genera- 
tion, By flat, 14 and 15 Hen-V UL. c. 2, no itranger bora 
outed the king sekedicnneyebater denizen or 204 anduling 
any handicraft, was to have any ae sen 
tw unlefs natural-born f rangers 

se rene to the infpedtion of the 

wardens and fellowthips of pypron in sae Upon 
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gO ay I ance ces en, ig was diredted, that 
no firangerartificer thould hive moore than two'ftranger” 
VIL" fervants ; “but being’ a houfholder, he'might have as many 
Englith tefvarits and apprentices“as he’ pleafed.” “Thofe 
not ‘being houfholders, tor keeping a fhop'at the time of 
fr os ea hehe re 
to exercife theircraft ormyftery ; which was only a'revi= 
val of aregulation made inthe reign of Rich Is. This 
pre a anh alg tee 32 Hen. VIL. ¢. 16." 





Tors which likewife makes void all leales of a dwelling-houfe- 
Bb or fhop to any ftranger artificer not being a denizen; nor 
| was fach | @ perfon thenceforward'to take any leafe on pain 
free of fotfeirure 7 and ‘bork leffor “and leflee was to pay” 
* 100 fhillings. Itis remarkable among’ thofe jealous provi- ) 


5 fions againtt ftrangers, it ‘was over ahd over ‘ordained,’ 
a ‘ that fuch perfons, not beirig denizens, thould be bound by’ 

all the Lavy and'ftatites'oF the realm: Among: the-laws 
trade may be reckoned (everal ftatutes for regu 
the drefs of all ranks of perfons : thefe were fre- 
tly repealed and new ones made, as expetience fucs 
demonftrated the difficulty of fubjecting® fuch’” 






"> matters to parliamentary reftriétions 4. Many other fta~ 
for the conducting of differentimanufac” 
whieh, as well as/of the other ads of thi and” 


ing reigns, itmay be obferved in’ general, that 
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“Barone cuter upbsahlaws relating £9 private pape 
perty, we thall, re vineataigeeaeser 9 


that principally refpeSted tenures. The abules,, probably, 


introduced under, the late Se cate 
Duidley,“made it neceflary to add to the of thofe 
aéts that had already been pafled for the taking of inquifi- 


tions by efcheators and. commiffioners‘. “The, complaint 
flow was, that fometimes untrue offices were found, fome- 
times offices: were changed, and Sometimes fuch were re- 
turned as had never been found, To, remedy this it was 
enadted, in che firft year of this reign®, that no efchcator 
or commiffioner fhould return an inqiifition or office cons, 
cerning lands or hereditaments, unle(s found or prefented 
by twelve men under their feals and indented; under pee 
falty of rool. Alllefcheators'and commiffioners ‘were to 
have lands of forty:marks»per ann. Inquifitions were to 
be'taken in an open place, according to the ftatutes, and 
every one was to'be at liberty to give evidence openly be- 
fore the inqueft. ‘The jurors were to have a qualification 
Of'eftate of forty fhillings annually, A counterpart of 
the inquifition faled and indented was to remain with the 
foreman.: The inquifition, when found, mutt be recciyed 
by the ‘efcheators the clerk of the petty bag, or officer 
of 'the'exchequer, if returnable there, was required 
ceive the return from him ; and te clark ofc posi 
swasto certify # tranfeript of all ihquifitions into the exehe- 
quer. No one! was to be efcheator for more than a year, 
All thefe qualifications were enforced with penaltics. 
“Tue time of trayerfing an inquifition, which was con- 
a former fiatute® toa month after the return, was 
enlarged to three months; and all gfants.made previous to 
bs tne ri in the tat eiga by procurement of 
atv ant. vol. ‘HL 375- ma “Spat vc, ‘ 
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f ouar Empfon “and? Dudley, intitling the king to tenures in a= 


pite, were allowed to be traverfed, ‘notwithttanding the 
“parties might have fued livery ; and it was declared fuch 
livery fhould not conclude them ts"! ‘ 

‘Tue law of iprivate rights was affected by feveral ae 
tutes during this reign, many of which were not le(s im- 
portant than thofe we have been relating. The ftatutes 
upon this head cither regard the properties and. incidents of 
eGiates, or the modes by which they may be. conveyed, 
OF thefe the former claim our firit attention. . We fhalb 
begin with forme ftatutes»which ever fince. have had very 
extenfive influence upon leafes of lands. 

Tr was in confequence of the new praSiice of fuffering 
recoveries, that it was now thought necefiary to enlarge a 
provifion madeijn the reign’ of Edward [ *. to protedt ter> 
mors. As that aét {peaks of a leflee haying an attion,of 


_ covenant, itwwasconcluded. that rio lefices but thofe-by 


deed could be proteéted by it. The new-ftatute includes 
both leafes by indenture, apd thofe without writing, As a 
leafe for years was an intereft ifluing out of, and dependent 

‘on, the inheritance and fechdld of the jefios, it derived 
it Atengeh Hos « the goodne(s of that title, and by if 
mult flapd or fall. Thus term lay at the mercy pf the 
freeholder, who now had a method by which he coulld.de- 
fray his own etate, namely, by a fictitious recovery, and 
fo deflroy the inteseft of his leflec, This device was often 
practifed to get rid of tenants had excited envy by. 
the great improvements they had made, or had any way 
difobliged their landlord. To prevent an Tnjuftice of this 
kind, and at once give lability ‘to thefg contradts, andin- 
ure to the:cultivator of the foil the reward of his toilland 


thal lees for years Should be ese fli tht re 
* gat Blea VI, 6. a _o® Vid) ait, woh. 12, 150- 
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* covers and maintain thei lafos againit the recoverors: 
as againft their leffors, de was further provided, that no. 
ftatute merchant, ftatute taple, nor execution’ by -clegity. 


CHAP. 
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fhould be made void by any feigned recoverye, jee 6 


Acre this, aterm for years became a permanent gnd 
certain intereft; the value of which might be eftimated 
bythe period of time for which it was created, without 
calculating the contingency of an untimely diffolution,y to 
which it was before fubjest, Long terms, as they could 
now be purchafed with fafety, became more common. 
‘They were foon after this: converted to the purpofe of 
raifing portions for children by mortgage, or otherwife, in 
family-fetlements; and by the aid of the ftatute of ules, 
became the object of much of that artificial flile of con- 
veyancing which began about this time to gain ground, 

Wuen the intereft of leffees was protected againftthe 
feigned recoyery of the frecholder, it was thought equally 
expedient to give them fome fecurity againit the iflueof a 
tenant in tail, who claiming by a title paramount the an- 
ceftor, could avoidvany Jeafes made. by him for longer term 
than his life. A like inconvenience was felt in other in~ 
tances of leafes made by perfans who bad only.a lifexeftate. 
To remedy alkthis, the following provifion was .made by 
fiat. 32 Hen, VIII, c. 28.: All leafes, fays that ftatutey 
made by indenture for years, or for life, by any perfon 

“ feifed in fee, or in tail, inhis own right, or in the sight of 
his church or wife, or jointly with his wife, thall be good 
and effeStual in Jaw, the fame as if the leflor was feifed in 
fee-fimple, provided they are made under the following cir- 
cumftances 5 if they are not made toany leffee having an 
Jeafe (unlefs the old leafe be expired, or futrendered 

‘thin a year next after the making of the new-one) 5 and 
if shey are not made. in. reverfion.,_.Ie yas allo, required, 
that the land fhould have been soft commonly: letten, to 
farm,.or occupied for the laft twenty years; that the fale 
be not made without impeachment of watte, ‘nor be 

: . qbove 
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“ referved yearly fo’ much rent®as had béen ‘moft accuftoma+ 
MWS saysaiare cetit twenty’years. » Moreover, ‘where the 
inheritance belongs to the wife,.fhe mutt’ be a party; and 
the rent referved to the hufband and ‘wife ‘and her heirs, 
to the eftate'fhé has; and’the hufband is ‘not 
im any eal +6 aie Gach rent any Yonger thea daring the 
pet es otherwife ‘than by fine", © No at of the huf=” 
Band duting the covértare fhall canfe'a difontintateey "OF 
be any wife projudicialtto thé wife, or her heirs, “Te was 
Provided™, tat this a fould not be conftried as giving 
a power to any parfon or vicar to make leafes of ‘his land, 
. tythes, or other profits belonging to his church, otherwife 
pee than he could at common law. 
; ‘Ts is the fubftance of what has fince been called the 
Enabling Statute; becaufe it empowered certain perfons 
to make! fuch leafes as they could ‘not before make :*and 
itis fo’ called in Contradiftinétion to fome aéts pafled in the 
reign’ Of queen “Elizabeth, which impofed- certain ‘re- 
firaints on church lewes; and»are thence called ‘the 
Riftraining Satutes, Aes 
OPHE intereft of le(fors and leflees camie under the con- 
1 of the legiflature in “another point of View: 
. ‘occafioned by the diffolition of religious howles 
Et = which gave rife to a provifion calculated fot oflly-to re. 
f mov'an inconvenience which was particularly feltat that 
pasion as would iiereafe daily, while a'difpofition 
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benefit of covenants jn leafes granted to their tenants ; 
and 'tefiants, On the other hand; were deprived of advan- 
tages ffipulated bytheir former landlords. The firft provifion. 
on this head was fiat! 31 Hen. VIII. ¢. 13. which gave 
tothe king alladyantage, whether of covenants, conditions, 
or'the Tike, as the leflor would have had. By ftat. 32 
Hen. VII. ¢, 34. this was extended ‘to the grantees of 
the King; and further, to make this equitable remedy 
univerfal, mutual redre& is given, in? all cafes of land~ 
lordeand tenant; where the former grants his reverfion to 
another. 

A peErect of the old ‘law refpedting executors was 
fupplied in ‘the fame feffions by ftat. 32 Hen! VIII. c. 37. 
‘The executors of perfons feifed of rents could not, any 
more ‘than’ their heirs, recover’ the arrearages which 
hadiaccrued in the teftator’s'life-time. This act provides, 
thatthe executors and adminiftrators of any perfon feiled 
in “fee-fimple, ‘in tail, or for life, of rents or fee-farms, 
may have an aétion of debt, or diftrain for all arrears due 
atthe death of his) teftator, or inteftate ; as may a hut 
band, feifed as aforefaid in right of his wife, after the death: 
of his wife, for the like rents or fee-farms due and un- 
paid’ inher life; and a:perfon. feifed during the life of 
another). afterithe death ‘of cé/lui gue vie, and fo a fad 
executors or adminiftrators. 

‘Atv alteration’ made refpecting jointenancy and tenan- 
cy in Common feems dictated by the neceffities of a com- 
mercial people..: The idea ofproperty pofiefled by two or 
more’ perfons, where each has in him the entire ahelty 
atid every parcel of | that whole, as joint tenants are faid 
to have, is” a fublilty*in jurifprudence which favours 


parcel of this undivided whole fhiould furvive to the longeft » 
fiver, was, perhaps, no more than a confequence of the 
original refinement. But this fonfequence was fortnd 
eg to credit ; as Property, that fhould fatisfy 
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demands on the eftate of the deceafed, was abforbed, by a 
ftranger, whofe only, merit was. the fortuneof having 
furvived his joint owners. The unity of poffeffion be- 
tween tenants in common, Jikewile, though not fubjectto 
the doétrine of furvivorlhip, had, however, its incon- 
veniencies, to which a clear and feyeral eftate was not lia~ 
ble. Thefe eftates we have feen were divifible only by the 
confent of the partics* ; and it was now thought defiras 
ble, that means fhould be. provided for compelling thofe 
‘who might unreafonably withhold their confent.. It was. 
accordingly enacted, by ftat. 31 Hen. VIII. c. 1, that 
joint tenants, and tenants in common, of any eftate of 
inheritance, in their own right, or in right of their 
wives, may be compelled to make partition, by writ de 
partitione faciendd, to be devifed in the chancery, in like 
manner as coparcenors are compellable. by the common 
Jaw. » As this adct,was confined to cftates of inheritance, 
the provifion of itis extended, by ftat. 32 Hen. VIII, c, 32, 
to tenants for life and years ; and alfo where ope. perfon. 
bas an eftate for life or years jointly, or in common 
with another who has an eftace of inheritance or free, 


be yt of old law relating toentry on land, ‘and the 
tolling of entry by a difcent *, underwent an. alteration 
which has prevented fome of the injuftice which ufed to, 
follow from. that notion. Jt was hard, that a-dilleifory + 
becaufe he died fcifed, fhould thereby intirely deprive: 
the injured perfon from making his entry, and purfuing - 
his legal remedy upon its ‘cain de to refortitoa 
more tedious proceeding. It was therefore enadted, ‘by: 
ftat. 32 Hen: VILL,.c. 33+ that'the dying (eifed of fuck, 
difieifor not be deemed a difcent in law, fo as toxtoll » 
she entry of the difleifee, hpnisnaeiaguecrceailranee il 
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had been in peaceable pollfion fr fire years air the 


Sate ‘changes wets eile th the law of eftates, by the 
two following 2&ts. By ftat. gr Hen. VIII. c. 3. it was 
ordained, thar certan lands in Kent *, which defcended 
according to the cultom of gavelkind, fhould thence- 
forward be defcendible as common-law cftates; the 
other was, an aét which put fome further reftraint upon 
gifts to fuperititious ufes., * 

Tere were fome gifts of land, which, not being 
within the ftatutes of mortinain, had very much increafed. 
It was thought expedient to reftrain thefe alicnations, 
as equally prejudicist to the community with thofe in 
mortmain, ‘This was done by ftat. 23 Hen. VIII. c. 10. 
which” makes void all difpofitions of land to the ule of 
parifh-churches, chapels, church-wardens, guilds, fra- 
ternities, commonaltics, companies, or brotherhoods, ereét- 
ed for devotion, or by ¢ common aflent, without incorpora- 
tion§ and alfo difpofitions to the intent to have shits per- 
petual, or fervice of a pri¢ft for ever, or for fixty or eighty 
years. As ‘the age’ ‘became enlightened, gifts of this 
kind*were viewed with a lefs favourable eye. ‘Thefefenti- 
ments concurring with the defigns of the enterprifing 
prince upon the* throne, contributed towards the general 
attack which was foon after made ‘on one branch of fich 
inftitutions, the “religious houfes. “Thefe repofitaries, 
where fo thuch-wealth had been accumulating for ages, 
were broken open, in purfuance of ftat. 27 Hen. VIII. ¢. 
and. ftat. 32-Hen. VIil. ¢. and, happily, their con- 
tents Seppe me! permitted'to mix in the nutional 
circulation, 

Naxr to the laws Si the nature and aibiettes 
of effates, we proceed tothbfe which related’to the con- 
veyance of thems Several regulations were made for the 
confirmation of fines And, recoveries, as aflurances of, 

© Vid. ant, vol. I. 5310. 
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tand ; and fome of a'very particular kind” were made- for 
the better ordering of ey wills 
“Tite-appliGacion'whidh Wad Eately Beit tall "GP Gorton 
recoveries, rendered ‘them a very intetefting object of 
parliamentary notice. A's thef'were become a‘commort 
affarance of eftates, they began to deferve every fup- 
pott which could be given them. It was'common to fuf- 
fer'recoveries of land for,the performante of wills, for 
furety of jointures, and other effutes; and as fuch “reco™ 
veries were had by mere confént and agreement, 
conveyance of the title, it was'held, that as the revoverors 
came in merely’ under the eftate of the récoverees, they 
had no power by law to compel the attornment of the 
tenants, nor could they obtiin their rents and fervites 
diftrets oration ; 2nd where an advowfon was appei 
and an avoidance fell, they had no’ remedy for a dif- 
turbance. They are’ thereforéenabled ‘by ftat. 7 Aen. 
VIL. «. 4 to diftrain, and make avowries for rents, 
fervices, and cultoms, and bing a'gitare impedit, as thafe 
perfons, agsinft whom the recovery’ was had, mighthave 
done. ‘This a&t was confined to diftreflés and “avowries 
‘er rents, fervices, and cuftoms. As a fecoverertould 
Tot, upon this flature, have gn aétion of es a 
Jelfee for years, nor wa/la againit a tenant for Mi 
Years, thet defeéts are cuted by/ftat. 21 Hen. Ville. 3: 
and fuch ations “are giverin the fame manner to 
Fecaverer as the lefor might have had them: “= 
“aus provifion-as to avowries, was of fe 
tenafit was known ; \but‘it often happened, thaty by féc 
conveyances to ules, lords Were at a lof “on ae 
wiinke! their savowries 5 the! rihip of the land a4 
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avowry-on any perfon in-certains As the “ftatute ufes the 
word may, Jords have sheir election to avow-according to 
pea of, 28-they beforeMid, -at common-law %- 

Spite tthe pitvitces Sindh sepa tingr wadheyon 
reCoveries. “It was declared by ftat. 32 Hen. VIN oe. gr. 
tliat a recovery Of land had by affent of parties againft’ a 
tenant by curtely, tenant in tail after poffibility of iffue 
exting, or tenant for life, fhould be void, with regard to 
thofelin reverfion or remainder, unlefs it was by good title, 
or affent of tholé in reverfion or remainder. In thismanner, 
By’ obviating thie’ abufe of ity did the parliament tacitly ac« 
knowledge and ratify the application of a recovery us.an 
affirance of land. So intirely were recoveties confidered 
a#2 conimom affurance and eonveyance, that where they 
were fuffered of lands held of the king, a fine ‘was res 
quired by @eclaufe in the ftutute of wills, ftar. 32 Hen. 
VIII. ¢, 1. tobe paid for the writ of entry in the chancery, 
the"fame as foralicnation, by fine or feolfment. 

“Soate doubts had arifen, whether the indiredt and ge- 
neral wording of the ftatute of fines pafled in the lait reign, 
might not bear a conftruétion which would make a fine to 
be taken as a bar to an eftate*tail. In the rgth year of the 
King, this queltion was‘folemnly argued at Serjeant’s-inh 5 

when it was held by three juftiéts, that the ifluc were'not 
barred 5 apd b: five, t that they were’. © The former tn= 

filted that he iiue werd aided by the fecond faving Cue ss 
the illue being neither [party Bor privy, but as tirangers” 
claiming by the donor. The Iatter denied this ; holding” 
is clearly to Be privy to the’ fine levied by their'an- 
‘0 However, i if any pe ‘an adt wad now! 
ese, een declared by ftat. 32 Hert. 
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hifelf and his. heirs claiming by force of fueh-entaile 
‘There was in this act an exception in favour of the inhe- ~ 


. Titance of a hufband, protééted by: ftat. 11 Hen. VIL. 


c. 20*, and of Jands where the reverfion was inthe king 5 
fo that a fine of fuch land, levied by tenant in. tail, ree 
mains intirely on the conftruction of ftat. 4 Hen. VII. 
‘The parliament took the fame care of the king’s intcreft 
inthe cafe of recoveries, as in the cafe of fines ; for it was 
declared by ftat. 34 and 35 Hen, VIII. c. 20, that nore- , 
verfion in the king fhould be barred by a recovery. This 
was not before the point had been agitated in court. In 
the 2gth of the king, it had been held by the judges, that 
a recovery fuffered by tenant in tail, though a bar tothe 
iffue, fhould be no difcontinuance of the tail, and fo no bar 
of the king’s reverfion ; but Shelley doubted‘, Among the 
provifions for giving {tability to thefe fecurities, we may 
reckon ftat. 37 Hen, VIII. c. 19. As none of the ftatutes 
of fines extended to the county palatine of Lancafter,.it 
was thereby ordained, that fines levied before the juftices 
of affife there, proclaimed three feveral days the feffions 
they were ingroffed, and three feveral days the two next 
feffions, fhould have the fame force as fines levied in the 
court of common-pleas. 

Tue principal provifions upon the nature a convey= 
ances were fuch as concernéd ufes and wills two fubs 
jects which were very intimately connected in their circum= 
ftances, and now went hand ia-hand in the — 
be parliament thought proper to devife 

‘We thall thevefore, conformably-with the ides ~ ery pre- 
vailed at the time, take a view of thefe ftatutes together, 
whether they relate to ufes or.wills, in the order in.which 
they were made, as the moft natural one for illuftrating » 
this important branch of our law of real property. : 

Tw the laft reign fome relaxation had been’ giver to the” 
getsral law which reftrained a devife of lands. . We. have 

© Vid. apt, 140 $23 and 29 Hea. VIML Dyery 32.3. 
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| festi'what-indilgence had ‘been’ given’to” “rite 


‘edge a permiffion ‘was givef to tenants ‘in capite tovalien | 
without licenee, and if ‘they Icft a for’ within age, their * 
executdrs; feoffées, or affigns, wereto have the ward and 
miartiagé towards ‘the performance” of the will. “By ftat. 
tpandrs Hen. VIEL. c. 14. thofe’ in’ the king’s fervice, 
<int the’ wars, might alien their lands for the performance of 
thei wills, ‘without @ fine for alienation, with the fame in- 
diilgence'as to ward and martiage. “‘Thefe were partial 
Yegulasons; calculated for the’ benefit of perfons under 
‘very particular circumftances. 
z Bie sere to favour devifes ‘of land difcovered it- 
‘afterwards ina more general way, in flat. 21 Hen. VILL, 
ota id devifable by cuftom was very often left for 
to fells and in fuch cafe, if one of them refuled 
io teh the fale collld not be legally perfedted 
the others". It was enadted by this act, that in fuch 
) where any of the executors refufed to take 
pot them the burthen of the adminiftration, a fale by 


théfe Who did a&) fhould be good’and valid. Though the . 


letter of this act extends only to éxecitérs Who have a 
po Sst yet; being @ beneficial aw, it-has received a 
rand has been confidered as ‘takin, 

in cafes where land is devifed to executors to fell; that igs 
where they have not barely a power, penises + 
withan intereft:' a pat 
“Hirner ro we fee the power of deviting land received’ 

t fome favour from the parliament,’ but this matter was ta-" 
| -kenvupagain inva very different way: the power of devifing, 
| the:ufe offlands, ‘carried the general power of transferring” 
| property by will much further than was confiltent with the! 
e errno Te tenited: to: deprive -tords Of thei 
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AR. ult marriages, and reliefs, and the king ‘of his\primer 
SXVALL.  feifins and livery, with other cafualties, which. 
Ry vill. a great part of the old revenle of the crown. We 
, Senin the former reign, that the ftatutes which were made 
* to protest the jord’s claims. upom a defcent on the death of 
cefiui que wfey contained an exception of cafes where a will 
was declared', “This excited a greatjealoufy, both in the 
king and other great landholders. “The king, in the 22d 
year of is reign, caufed a bill to be drawn, which was to 
moderate the confequences of this‘innovation: it was in- 
tended by this bill, that every one fhould have free liberty 
to difpofe of half of his lands, in the way of devife ; “and 
hetold the parliament, if they would not take a reafonable 
thing, when offered, he would feck out the extremityofthe 
Jaw, and would not offer fo much again.” This aét pafled 
the lords, but was rejected by the commons. The king, 
difappointed by this failure, confullted the judges and emi- 
nent lawyers, and the queftion was folemnly argued in 
chancery, where, we are told, it wasdecided, thar aman 
could pot bequeath any part of his land in prejudice of his 
heir®; a propolition, of which there could’ be little doubr, 
iL it is to be underftood of the devife-of dend, and» which, 
notwithftanding, left the queftion, as to declarations of 
wfes, where it was. ‘The only remedy was to deftroy ufes 
entirely ; and it was with that view that the ftaute of ules 
was procured fomefew years after. 7 
‘Tue mifchicfs arifing from ufes were not confinedito the 
fingle object. of feudsl claims on‘land, but infectedyalmolt 
every tranfadion concerning landed property. “Thele rmif- 
- chiefs were not fubdued by the remedies the legiflature iad 
already, at different times, applied. Indeed one of thole, 
remedies, the flatute of Richard II. had fomewhar in-\ 
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oper ws their common-law 


capac a this was, ‘that the cout MENAY VAL. 


patty harry or in tail, or make a 


Jeafe of the land; and the feoffee, perhaps, might do the « 


fame, haying, each an equal right. 
.» Tus, purchalers were never fafe while two perfons 
had the difpdlal of the fame land. But the numerous other 
inconveniences attending ufes, as recited in the ftatute, 
made. it neceflary to apply fome fundamental remedy to thefe 
diforders. This was meant to be effected by the famous 
#tatute of ufes,.27 Hen. VILL. c. 19. What the opinion 
of that age was upon this fubject, and what was the defign 
and plan.of that ftatute, cannot be better collected than 
from the title and preamble of it. It is intitled, “An A& 
‘Sconcerning Ufes and Wills.”” And the preamble ftates, 
that “ Whereas, by the common laws of this realm, 
“lands, tenements, and hereditaments, be not devifable 
“by teftament, mor ought co be transferred from one to 
another, but by folemn livery and feilin, matter of re- 
“cord, writing fufficient made bond fide without covin 
*Sorfraud; yet, neverthelefs, divers and fundry imagina~ 
‘tions, fubtle inventions, and practices, have been ufed, 
whereby. the hereditaments of this realm have been con- 
6 veyed from one toanother by fraudulent feoffments, fines, 
«6 recoveries, and other aflurances craftily made to fecret 
ules, intents, and trufts; and alfo by wills and tefta~ 
ments, fometime made by nude parolx and words, fome- 
“time by figns and tokens, and fometime by wilting ‘and 
# for the moft part made by fuch perfons as be vifited 

- Stficknels, in their extreme agonies and pains, 


= membrance ;,at.which times, they, being p iby 
greedy and covetous n a ee them, 





“do many times » and wnadvifgaly, 
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Rix of which fraudulent eoffinents, fines, recove~ 
 Fies, and other like affurances to iufes, confidences, and 
“trufls, divers'and many heifs have been unjaftly, atfun- . 
dry times, difherited, the lords have loft their wards, 
marriages, reliefs, heriots, efcheats, aids pur faire fitt 
« chevalier & pur file marier, and {cantly any perfons can 
, « be certainly affured of any lands by them purchafed, nor 
« know furely againft whom they fhall ufe their aétions or 
“ executions, for their rights, titles, and duties ; alfo men 
«married have loft their tenancies by the courtefy, 
Women their dower ; manifeft perjuries by trial of fuch 
 fecret wills and ufes have been committed ; the king’s 
 highnefé hath loft the profits and advantages of lands of 
* perfons'attainted, and of the lands craftily put in feoff- 
* ments to tlie ufes of aliens born, and alfo the profits of 
« wafte for a year and a day of lands of felons attainted; 
“ and the lords their cfcheats thereof ; and many other in- 
conveniences have happened, anddaily do increafe among 
“ the king’s fubjects, to their great trouble and inquietnefs, 
and to the utter fubverfion of the antient common laws 
of this realm: for the extirping and extinguifhment of 
all fach fubtle pradtifed feoffments, fines, recoveries, 
€ dbufes and errors,” this a€&t was made! Such is the pre- 
amble of the a& ufually called the atute of wfes ; and in all 
pleadings and deeds, the ftatute for transferring u/es into 
poffifion, or the ftature for conveying the poffelfion to the 
fe. 

Ir one ftatute of Richard IH. had added to the former 
milfchiefs of ufes, another furnithed’a hint for the entire 
deftruation of them. That monarch, while duke of Sag 
eller; had been infeoffed toutes, either jointly with others, 

by himfelf. To obviate the notion of law, 









inj! 
his holding fuch lands difcharged of the ufe ; it was. pro. 
tided by that 2@, hae bers bs ead just eos the OA 
fooffces fhould ftand (cifed to the ufes without him ; and 
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ere he was 1s the land thould be vefted in the cHar, 
Fa jw es eres. faa Se. 
the ftatute of ules enaéts, that, when any HENRY Vill, 


ee ‘be feifed of lands, or other hereditaments, to 
the ufe, confidence, or truft of any other perfon or body- 
politic, the perfon or corporation intitied to the ufe in fee- 
fimple, fee-tail, for life or years, or otherwife, thall from 
thenceforth ftand and be feifed, or poffeffed of the land, of 
and in the like eftate as they have in the ule, truft or confi- 
dence; and that the eftate of the perfon fo [eifed to the ule, 
fhall be deemed to be in them that have the ule, in fuch 
quality, manner, form, and condition, as they had before 
in the ufe. Thus the ftatute executes the ufe, as it is 
termed ; that is, transfers the ufe into poffeflion; by 
which means the equi que we becomes completely poffefled 
of theland in law, ‘as he was before in equity. 

No form of words could be imagined more fimple, and, 
at the fame, time, more efficacious for the annihilation of 
tufes, than the purview of this aét. By a kind of legal 
magic, the whole frame of landed property feemed on a 
fudden to be changed 5 and every man, who before had 
only the ufe of his eftate at the mercy (almoft) of his 
feoffces, was made, in an inftant, the complete and lawe 
ful owner of it. “The parliament feem not to have fore- 
feen that any ufe could furvive the operation of this ftatute, 
or any newone be created, except only on a bargain and 
fale; and as foon as that was difcerned, an a&t was made 
in the fame feions *to put fome guard to thefe tranfactions, 
by requirii when eoneerned any frechold ii in- 
terelt, | Hig “pled inrolled. They 
oid trai that lands fhould pafs no longer by limita- 

tion of uf, but by formal’ livery on the land, matter of 
pay ‘or fome other common-law conveyance, as mene 
ened in the preamble oft the ftatute. Seria 
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CHAR ~ Tae courts of law, inftead of fending fuitors to feek 
Saati , telief in chancery, began nol to take cognifance of ules, 
“HENRY Vill. which were become legal eftares; and one would have 
‘ thought the learning of landed property was, by this fta- 
tute, once more fettled on the pure and fimple principles 
of the common law : how far thefe expeétations were an- 
= fwered, will be feen in the fequel. 
¢ Turns .are other material articles in this Matute. Itis 
provided ’, that there (hall be a faving to all feoffees of 
fuch former right, title, entry, intereft, pofleffion, rents, 
cuftoms, fervicgs, and aétions, as they might have had at 
common law: upon which faving, much of the reafoning, 
concerning the condition of the feofices was afterwards 
founded. , Where * perfons have a ufe or intereft in anfual 
rents ifluing, out of lands, they are to be adjudged in pof- 
feffion and feifin of the rent in fuch like eftate, as they had 
in the ufe, in the fame manner as if fad. hi, SORE 
“ance fram thofe who were {eifed to the 

“Pars is another claufe in this ad, which a 
5 Joerares. ‘more particular notice ; that is, the provifion r 

joimtures, When the ftatute had ordained, that thofe-who 

had the ufe of land fhould be thenceforward confidercd 
‘as feifed of the freehold and inheritance, it was fore(gen that 
the following cafe might happen: that, immediately upon 
palling the aét, as every man would become /ei/ed, there 
would accrue a title of dower to his wife, who, perhaps, 
had an eftate in jointure made to her on her marriage, and 
“fo. would now enjoy a. double provifion, namely, her 
Bower and jointure both, _ It was thought expedient expedient that 
this fhould be prevented; and it was accordingly « “8 
that where there are lands fettled to a man and 
- and the heirs of, the hufband, or to. the bufband, 
and the heirs of their two bodies begotten, - of the heirs 
“on of their bodies begosten ; or tothe hufband and wife for 
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their joint lives, or the life of the wife ; or to any perfon 
to the ufe of the hufband ang wife, or of the wift folely, 
for ber jointure 5 that, in all hele cules, thie wife hall 
not be intiled to dower. But*, fhoald the be evicted of 
all or any part of her jointure, by lawful entry, or aétion, 
or even by the difcontinuance of her hufband, fhe dhalt 
be récompenfed by a proportionate endowment out of the 
refidue of his ands. It was alfo provided*, that where 
fuch jointire is made‘ after marriage, the widow mayre- 
fufe it, and demand her dower. This ts the only provifian 
made by ftatute on the fudjeét of jointures’; fitce’ which, 
it has at different times been difCuffed and refolved, what 
are the requifites to Conffitute a perfect jointure, and fach 
a one as Will bar dower: “the intention of all whith 
feems to be this, that the eftate given to the wife in join- 
ture fhould be equally beneficial with her dower, and that 
there might be no doubt but it was given in lieu of it. 
AnoTHen equitable provifion’ was made by'the ftatute 
of ufes, to prevent foine untoward conféquences whith 
would enfue from the revolution thereby elected. When 
the perfon who ‘hal the uft became feifed of the land, ‘His 
power of deviling was of courfe gone. Now it might 
happen, that many perfons were under covenants made 
on marriage, or otherwife, to give fome eftate by will; 
which, fince the ftatiite, could not be performed. “This 
would produce inconvenience, and often injuftice; a 
faving’ claule ‘was therefore added, to effectuate “wills 
mail before, and within a certain period after, paffing 
“the ace , 
| INBEED, te” effed that the fatute of ules had On the 
"power of deviling, was one of the moft material confe- 
© quences which : "The king’s grand objeét of 
: ing the infringement his cafualties of tenure fuf- 
“feted by deviles, was molt effeSually attained: Gehry 
#88 7. : » Set 9. 
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hadpmade good the threat be had held outa few ycars bee. 
fore, which intimated a to take away the power -of 


Vil; devifing entirely. When this reftraint was wrought. up 


to its higheft pitch, the inconveniencies of it were felt 
too fenfibly for it to endure long; and ina few. years it 
was found neceflary to allow, by exprefs ftatute, the power 
of devifing land, upon the footing that had been propofed 
Uti Rie e geae Oefae 

AccorpincLy, an act was paffed in the thirty-fecond 
year of the king ‘, which, from the governing idea upon 
this fubjedt, was_intitled, The af of wills, wards, and 
primer feifins, whereby a man may devife two parts of 
his land. The preamble intimates the grace and good- 
nels of the king towards his fubjeéts, in granting them 
every thing which he in his benevolence could confer; 
and flates, as a.reafon for making this act, that perfons 
of landed eftates could not conveniently maintain bofpi- 
tality, nor provide for their families, the education of ~ 
their, children, or payment of their debts, out of their 
goods and moveables.._ It ordains therefore, thatall, per- - 
fons having, any manors, lands, tenements, or heredita~ 
ments, may give and-difpole of them, as well by laft-will, » 
or teftament.in writing, as by any aét executed in their 
life-time, in the following manner ; If theyheld in focage, « 
or of the nature of focage, and held.none of the king by 
knight-fervice, by focage in chief, nor of the nature of focage 
in chief, nor of any other perfon by knight-fervice ; or if 
they held of the king in focage, or of the: nature of focage 
in chief, or of any other perfon, and none of the king, 
or any other by knight-feryice, they. might devife the: 
whole ; "with a faving to the king of his primer 2 
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fervice in chief, they might devife ve or as.much. C 
as fhould amount to" the yegrly value of rwe parts in 
three, in certainty, and by fpecial ‘as itmight 





be known; faving tothe king the cuftody, wardihip, ~ 
and primer feifin, of as much of the lands as amounted 
to the full yearly value of a third, without any diminution, 
dower, fraud,, covin, or cheat, and alfo his fine for aliena- 
tion, “The fame if they held of the king by knight-fervice 
in chief, and. had alfo other land of the king, or of any. 
other by knight-fervice, or otherwife, with the fame fav- 
ing of cuftody, wardthip, primer feifn, 2nd fines for 
alienation, If they held fome lands by knight-fervice, 
and fome in focage,-or of the nature of focage, of any 
common perfon, then they might devile two parts of thofe 
held by knight-fervice, and al] thofe held in focage, with 
the fame faving. If they held only of the king by knight-” 
fervice, and not in chief; orheld by knight-fervice, and 


» notin chief of the king and xifo of another by knight- 


Service 5 and alfo of another held other lands in focage, or 
of the nature of focage ; then they might devife two parts 
of thole held of the king, and two parts of thole held of 
the others by knight-f{rvice, and the whole of thofe held 
in focaye ; faying to the king and the other Jords, their. 
refpective rights and cafyalties, as beforementioned, 

In all thele cafes, ifthe part coming to the king did 
not-amount to a full third, he might take into his hands 
as, much of the other two parts as would make up a clear 
yearly value of the full third belonging to the king in 
title of wardthip' and primer feifim, or the like ; and the 
lord was to haye a like advantage refpécting his third part, 
for title of wardfhip: and-all perfons were to fue their 
liveries for pale ions, reverfions, and ponents and 
pay reliefs. and heriots as before, 

dr, was declared, that if two or yp 
pf the king by knight-fervice, jSintly to them 
Usirs of one = Ay gales 
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ar died, leaving his heir within age, the king fhould have 
_ the ward and marriage of the body, notwithftanding the 
Vii life of the freeholder. Eaftly, there was a faving of 
| dower out of the two parts, anq to the king his reverfien 
; of tenants if jeinture or dower, if they fhould happen to 
dieduting the minority of the king’s ward. 
Sucn is the fubltance of the firft ftatute of wills. An 
innovation like this could not be made without giving 
otéaficn to an abundance of queftions which could not 
be forefeen by the makers of it; and the prefent act does 
not feem to have been framed with all that circuuifpection 
which is fo manifeft in moft of the aéts of this period. In 
the courfe of three years, many of thefe difficulties bad 
time to. make their appearance, and fuggeft their own 
remedies: We find-in 34-and 35 Hen. VIIL) an a& paf- 
fed for correcting fuch defects, insted, “« The bill con- 
“cerning the explanation of wills,”? $ 
> Ip is renvarkable, cite 0f ty nat eaten in (he Sornier 

ftatute which gave authority to different perfons to devife, 
only two of them required any particular defcription of 
eftate in the ‘teftator; and then the defcription was am- 
Higtiows: thefe words were of oPate of inheritance, and 
they were now declared to mean only an eftate in fee- 
i fimple. The ag goes on to fupply the defect of the for- 
| mer aét, and declares, that all perfons having, a fole'eftate 

in fee-fimple, or being (eifed in fee-fimple, in coparcenary 
{ or in common, of -matiors; lands, tenements, rents, or 
other hereditaments, in pofleffion, reverfion, or remainder, 
7 _ or rents, of fervices, incident to any reverfion or remaind- 

ef, dnd bavinig 16 lands held of the King, or any 

* Rnilght-fervice, ‘migtit devif the whole. If they 

“them of the king in chief by Enights@etties ot Of ] 
fe ymature of knight-fervice in chief, they might devife.1wo 
i pings. “Fovexpliin's doubt which Adentagues afterwards 
chit Rjuttice,: ‘esabtiles “he; among many, ae 

Tt 


—— 


ENGUISH LAW. | 
iuebimaeiites tad eg 
it was declared, that a stele pad tant 
parts, although it was made of the whdle, of of more 
than the two parts. The divifion of the two 
not made by the teftator, was to be made by 
granted out of the court of wards and Tiveries 5 
which was newly ereéted, and will be mentioned here- 
after. This was to be executed by the oaths of twelve 
men, anda return and certificate to be made to the mafter 
of the wards and liveries, who was to décide the matter. 

Ir any held of the king by knight-fervice, and not in 
chief, or held of any other by knight-fervice (not beiig 
bodies politic and corporate), they might devife two 
parts; and any will thould be good for the two ‘parts, 
though made for the whole, and for al! other lands not 
held of the king, nor of any other, by knight-fervice, nor 
in chief; the divifion to be made, as in the fornier 
cafe, for as much of the lands as belonged to the king ; and 
for as much as belonged to any other perfon, by Cone 
fion iffuing out of chancery. 

In explanation of the favings, made in the former a, 
of cuftodies, primer Jeifins, and the like, refpetting 
the third part, it was declared to apply to fueh lands and 
tenements as came by defcent, as well in fee-tuil as fee- a 4 
fimple, or in fee=tail only, to the heir of the teftator, im- 
mediately after his death ; and any will was to be good, 
notwithftanding it devifed all the tee-fimple lands: andif 
fuch lands defeending either in fee-fimple or fee-tail, 

‘motinted not to a third, the king, or other lord, was to | 
have'as much of the others as would make up the Clear 

value of the third, in refpeét of his title'of ward- ‘ 
‘ primer feifin, and the Tike. If the king, or other 
Jord, was eviéted of his third part, he was to have the 
Rligieiey “wate ep to ba ‘Out of ‘the other two garts. 
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